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JURISDICTIONAL STATEMENT 


The Court has jurisdiction to hear this appeal pur- 


suant to Title 28, United States Code, Section 1291. 


QUESTIONS PRESENTED 


In the opinion of the Appellant, the following ques- 
tions are presented: 

1. In instructing the jury ". . . that if a person 
flees from the scene of a crime for the purpose of avoid- 
ing arrest, or apprehension of prosecution, it creates a 
presumption of guilt" (J.A. 44) the trial judge committed 
plain error prejudicial to the substantial rights of the 
Appellant. This error resulted in a miscarriage of justice 
and requires the reversal of Appellant's conviction. 

2. Did the trial court err in failing to grant 


Appellant's motion for judgment of acquittal at conclusion 


of the Government's case and at conclusion of the trial? 


Was the evidence sufficient to support the charge in the 


indictment? 


SUMMARY OF THE CASE 

On September 25, 1961, the Grand Jury returned a 
three count indictment against the Appellant. The first 
count was assault with a dangerous weapon, 22 D.c.C. 502. 
The second count was mayhem, 22 D.C.C. 506. The third 
count was robbery, 22 D.C.C. 2901. The Appellant pleaded 
not guilty to all three charges. On January 8, 1962, he 
was found guilty of the first two charges and not guilty of 
the third. He was sentenced to two and one-half years to 


nine years on each charge, to run concurrently. 
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On the evening of July 15, 1961, one Seth Clark, 
aged 71, was walking along V Street, N. W. Aman came 
upon him from behind, grabbed him by his left arm, whirled 
him about and struck him in the eye (J.A. 3). Clark was 
taken to the hospital and there had his right eye removed. 

A Mr. Clarence Worthy, operator of a car repair 
garage and a parking lot for cars he was repairing, was 
driving on V Street just prior to this incident and testi- 
fied that he saw Mr. Clark, and walking behind him a person 
believed to be the Appellant (J.A. 9-10). After parking 
the car, Worthy began walking toward V Street by way of an 
alley. Worthy testified that while he was walking down the 
alley, a man bumped into him as he ran by. Worthy said he 
then walked to V Street, saw Clark and testified that after 
a three to five minute interval (J.A. 14) he began running 
after the man who brushed by him in the alley (J.A. 11). 

He says that he called out to Jennings (an employee of 
Worthy's), who was working on the parking lot to catch the 
man (J.A. 12). 

Jennings joined with Worthy to chase the man until 
they reached Florida Avenue (J.A. 17). Mr. Jenning's tes- 
timony is contradictory. At one point, he testified he 


was within the car (J.A. 19), and also that he was walking 


down the alley (J.A. 19). Mr. Worthy testified that 


Mr. Jennings was sitting on a car (J.A. 11). Mr. Jennings 
also testified that he saw the Appellant just standing in 


the alley (J.A. 17) and he also testified that the 
Appellant was running down the alley (J.A. 17). On 
Florida Avenue they met police officers and Worthy testi- 
fied that he gave them a description of the clothes! the 
man wore, although neither told the police officers that 
they had previously known Wright either by appearance 
(Worthy) (J.A. 15) or by name (Jennings) (J.A. 21). Ap- 
pellant was picked up by police officers in a poolroom on 
Wednesday, July 19, 1962, taken to the hospital and there 
identified by Clark as his assailant (J.A. 24, 29). The 
Appellant testified that at the time Clark was attacked he 


was in the poolroom (J.A. 25). 


STATEMENT OF POINTS 
AND 
SUMMARY OF ARGUMENT 


The trial judge in instructing the jury that flight 


from the scene of a crime creates a presumption of guilt 
committed error. The applicable test requires the Looking 
to the effect the error may reasonably be taken to have had 
on the minds of the juryman. The effect was to impress upon 
the jury that they were bound by the presumption of guilt 

if they found that it was the Appellant who had fled. This 
error was prejudicial to the substantial rights of the 
Appellant falling under Rule 52(b) of the Federal Rules of 


Criminal Procedure requiring reversal for plain error. 
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The Government failed to present evidence sufficient 
as a matter of law to sustain the verdict. The identifi- 
cation of the Appellant as the person who was at the scene 
of the crime lacks validity. The lack of proof that the 
crime charged was committed with any weapon at all adds 
further to the showing of the insufficiency of the evidence. 
Failure of the evidence to support the verdict is adequate 


ground for reversal. 


ARGUMENT 
I 
INSTRUCTING THE JURY THAT FLIGHT "CREATES A 
PRESUMPTION OF GUILT" CONSTITUTES PLAIN AND 
PREJUDICIAL ERROR NECESSITATING REVERSAL 
According to Appellant's sworn testimony, he was not 
at the scene of the crime and that his arrest was the result 
of mistaken identity (J.A. 25-26). Two witnesses for the 
Government testified that the man they believed assaulted Mr. 
Clark ran by them in an alley, that they gave chase but were 
unable to catch the fugitive (J.A. 15, 17). Because the 
issue of flight had been made a factor in the case, the 
trial judge not only commented on it but gave an instruction 
pertaining to it to the jury. Since this instruction is of 
such vital importance to Appellant's appeal, the trial 


judge's instructions and comments on the issue of flight 


are set forth in full (J.A. 44): 


“There has been some testimony in this case on 
the part of one or two witnesses and, of course, 
my recollection of any evidentiary facts is not 
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binding upon you, concerning the plight (sic) of 
the assailant of Mr. Clark. 


"there is a rule of law that says that flight 
may be considered as evidence of guilt. 


"The Government, consequently, has offered 
testimony to you, ladies and gentlemen, alleging 
that this defendant fled from the scene of the 
crime. The defendant, of course, denies this and 
denies that he was seen at the scene of the crime. 
The significance of this evidence, however, Is 
that if a person flees from the scene of a crime 
for the purpose of avoiding arrest, or apprehension 
or prosecution, it creates a presumption of guilt. 


"This principal of law, however, is one that 
must be applied with some caution. I instruct 
you as a matter of law that flight means not: 
merely a leaving of the scene of a crime; it: 
means a leaving or concealment under a consciousness 
of guilt for the purpose of evading arrest. 


"If you find in your deliberations that the 
defendant did flee and that his conduct was induced 
by fear of arrest, then this action constitutes a 
flight from justice and you may consider it asa 
circumstance indicating guilt. If, on the other 
hand, you find that this defendant, of course, was 
not at the scene of this crime, this evidence 
alleging flight has no validity whatsoever and it 
creates no presumption of guilt if you find that 
it was not this defendant who fled from the scene 
of the crime." 


That such an instruction constitutes reversible 
error has been recognized since the time when the Supreme 


Court spoke in Hickory v. United States, 160 U.S. 408 at 


| 
415, 76 Law Ed. 474 (1896). In this landmark case on this 


point the Supreme Court said, in part: 
"rt | | [In modern times more correct views have 
prevailed and the evasion of or flight from. 
justice seems now nearly reduced to its true 
place in the administration of the criminal law, 
namely, that of a circumstance, a fact which 
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when it is always of importance to take into 
consideration, and combined with others may 
afford strong evidence of guilt, but which, 

like any other piece of presumptive evidence, 

it is equally absurd and dangerous to invest 
with infallibility.' . . ." (160 U.S. 408 at 420) 


* *& % * 


" 


. . . This instruction was tantamount to saying 
to the jury that flight created a legal presumption 
of guilt, so strong and so conclusive that it was 
the duty of the jury to act on it as an axiomatic 
truth, . ." (160 U.S. 408, 422) 

This holding of the Supreme Court, while amplified 
in later cases has not been altered or modified. In 
Edmonds v. United States, 106 App. D.C. 373, 379, 273 F.2d 
108 at 114-115, this Court held: 

"Byidence of flight is competent as having 

a tendency to establish guilt. Alien v. United 

States, 1896, 164 U.S. 492, 499, 17 S.Ct. 154, 

Gi L.Ed. 528; Green v. United States, 1958, 104 

U.S.App.D.C. 23, 25, 259 F.2d 180." 

We feel that this error requires the Court, as 2 
matter of law, to reverse the conviction of the Appellant. 


This conclusion is reaffirmed by the rule in Kotteakos v. 


United States, 328 U.S. 750, 764 (1946). 


"| | and the question is, not were they right 
in their judgment, regardless of the error or its 
effect upon verdict. It is rather what effect the 
error had or reasonably may be taken to have had 
upon the jury's decision. The erucial thing is 
the impact of the thing done wrong on the minds of 
other men, not on one's own, in the total setting." 


* ee & * 
"| . The inquiry cannot be merely whether there 


was enough to support the result, apart from the 
phrase affected by the error. It is rather, even so, 
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whether the error itself had substantial influence. 

If so, or if one is left in grave doubt, the con 

viction cannot stand." (765) 

The effect of the words "presumption of guilt" 
upon the jury was to give them the impression that if 
they found that it was the Appellant who fled, it could 
find him guilty of the crime charged. We feel that the 


instruction of the Trial Judge did substantially sway 


the Jury and thereby affect the substantial rights of the 


Appellant. 


It 


THE EVIDENCE IS INSUFFICIENT AS A MATTER OF LAW 
TO CONVICT THE APPELLANT 


A basic consideration before the Court is whether 
the evidence not only placing the Appellant at the scene 
of the crime but describing certain acts to him is gue- 
ficient as a matter of law to convict the Appellant. 

The facts of how Clark identified the Appellant as 
his assailant is in the record (J.A. 4). The question 
before the Court is whether reasonable men cannot but have 
doubt as to the ability of Clark, lying in a hospital bed, 
his eye glasses gone, his face puffy from the removal of 
his good eye, to identify the Appellant as the assailant, 
whom he saw for no longer than a second while being assaulted 
(J.A. 4-9). Viewing Clark's ability to see his assailant, 
the Court should consider the time element and the natural 


reactions of Clark, such as shock and the closing of his eyes. 
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Clark's testimony is built upon a series of circumstances 
which when looked at as a whole is rather incredulous. 
In reviewing Worthy's testimony, there are several 


factors to consider, we question his ability to make the 


initial identification of the Appellant (J.A. 10). In 


considering this, it is important to note that Worthy was 
driving a car at the time and that there were other people 
on the street (J.A. 12). Worthy testified that it was the 
Appellant who ran into him in the alley (J.A. 14), but does 
not say he saw the Appelant's face. From the facts we 
must conclude that Worthy only saw the man as he was running 
from him. We feel that such an important evidentiary fact 
cannot be inferred and that Worthy's testimony fails to 
prove that it was the Appellant who ran past him in the 
alley. It must also be considered that Worthy (FA, 15); 
in describing the man to the police officers, only told 
them that the fleeing person had on a white T-shirt and 
that it had blood on it. We feel that Worthy's failure to 
give the police officers any more in the way of description, 
though he testified that he knew the Appellant before the 
day in question, is because he only saw the white T-shirt 
and could give the police officers no more assistance in the 
identification. 

We feel that Jennings' identification of the Appellant 


as the man he chased down the alley is impeached by his own 
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testimony. Responding to a question, Jennings testified 
that the man in the alley was slightly in front of Jennings 
when he saw him, thereby limiting severely his ability to 
see Appellant face to face. In response to a question, his 
answer was ". . . he was in front of me just a little bit 
when I seen him" (J.A. 18). Jennings testified that he had 
known the Appellant by name (J.A. 21), yet when talking to 
the police officers he did not tell them that the man they 
were looking for was named Wright. We find it very dif- 
ficult to believe that after a man has chased a person down 
an alley he would then, in talking to the police officers, 
fail to tell them the name of the person whom he had chased. 
The logical and reasonable inference is that Jennings did 
not see whom he was chasing, or that he did see the person 
and it was not the Appellant, and, therefore, could not tell 
the police that it was the Appellant whom he was chasing. 

In considering the sufficiency of the evidence, the 
Court should consider the failure to show any motive for the 
Appellant to commit the crime as charged. As pointed out 
by the Supreme Court in Pointer v. United States, 151 U.S. 
396, 416 (1894), such a failure is a circumstance in favor 
of the accused, which is very pertinent in this proceeding. 

In Egan v. United States, 52 App.D.C. 384, 287 Fed. 
958, this Court stated that the prosecution must prove every 


element of the crime charged. In failing to prove’ that 
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Clark was struck with a dangerous weapon, the prosecution 
has not met this burden. This very essential element of 
the crime charged (assault with a dangerous weapon) should 
not be left merely to inference on the part of the Jury, 
but, rather, it should be proved by direct or circumstantial 
evidence. 

In considering the evidence in this case, we feel 


that the prosecution has completely failed to present 


evidence which would support the verdict. 


In Curley v. United States, 81 App.D.C. 389, 392, 
160 F.2d 229 (1947), this Court stated the applicable rule 


at page 232-233: 


"Me true rule, therefore, is that a trial judge, 

in passing upon a motion for directed verdict of 
acquittal (footnote omitted), must determine whether 
upon the evidence, giving full play to the right of 
the jury to determine credibility, weigh the evidence, 
and draw justifiable inferences of fact, a reasonable 
mind might fairly conclude guilt beyond a reasonable 
doubt. . . If he concludes that either of the two 
results, a reasonable doubt or no reasonable doubt, 
is fairly possible, he must let the jury decide the 
matter," 


In applying this rule we feel that the Trial Judge 
erred in not granting Appellant's motion of acquittal for, 
as a matter of law, the evidence was insufficient to support 


the verdict. 


CONCLUSION 
For the foregoing reasons, the Order of the District 
Court, dated February 16, 1962, convicting the Appellant of 
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the violation of Section 502, Title 22, D.C. Code and 


the violation of Section 506, Title 22, D.C. Code, must 
be reversed and the sentence resulting in the conviction 
of the Appellant must be vacated. 


Respectfully submitted, 


/s/ Dale E. Doty 


Dale E. Doty 
Counsel for Appellant 
By Appointment of this |Court 


December 10, 1962 


APPENDIX 
Statutes Involved 


TMtle 22, Section 502, District of Columbia Code 1961 Edition: 
Every person convicted of an assault with intent to 
commit mayhem, or of an assault with a dangerous weapon, 


shall be sentenced to imprisonment for not more than ten 


years. (Mar. 3, 1901, 31 Stat. 1321, ch. 854 Section 804.) 


Title 22, Section 506, District of Columbia Code 1961 Edition: 
Every person convicted of mayhem or of maliciously 

disfiguring another shall be imprisoned for not more than 

ten years. (Mar. 3, 1901, 31 Stat. 1322, Ch. 854, Section 

807.) 


CERTIFICATE OF SERVICE 


I, Dale E. Doty, certify that on this 10th day of 


December, 1962, I served a true copy of the foregoing Brief 
for Appellant in Case No. 17,007 on David C. Acheson, Esquire, 
United States Attorney, by leaving same at his office in 

the United States Court House, Washington 1, D. C. | 


/3/ Dale E. Doty 


Dale b. Doty 

Counsel for Appellant 
Menard Wright 

By Appointment of this Court 


December 10, 1962 
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Quited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17007 


Menarp WRIGHT, APPELLANT, 
v. 


Unrrep SraTes or AMERICA, APPELLEE. 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


By indictment filed in District Court on September 25, 1961, 
appellant was charged in count one with assault with a danger- 
ous weapon (22 D.C. Code 502), in count two with mayhem 
(22 D.C. Code 506), and in count three with robbery (22 
D.C. Code 2901). (J.A.1). A jury found appellant guilty of 
counts one and two. By judgment filed February 16, 1962, 
appellant was sentenced to two and one-half to nine years 
imprisonment on each count, the sentences to run concurrently. 
(J.A. 47). This appeal followed. 

At trial, the complainant, Seth Clark, testified that in the 
early evening hours of July 15, 1961, he was walking in the 
vicinity of 9th and V Streets, Northwest, when appellant ap- 
proached him, struck him and knocked him to the ground 
(J.A. 2-3). The blow was inflicted with some sort of instru- 
ment (J.A. 3) and as a result of the injuries sustained, Mr. 
Clark lost an eye (J.A.4). After the attack, Mr. Clark found 


(1) 
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himself to be missing various items of property including a 
watch, two silver dollars and some cigarettes (J.A. 4). 

Shortly before this incident took place, Clarence Worthy, 
owner of an auto repair shop in the vicinity of 9th and V 
Streets, was driving an automobile onto his parking lot (J.A. 
10-11). He noticed Mr. Clark walking along the street and he 
observed appellant following Mr. Clark at a distance. (J.A. 
10). AsMr. Worthy parked the car, appellant, his shirt covered 
with blood, came rushing past him down an alley (J.A. 11). 
Mr. Worthy heard screams and when he reached the corner he 
found Mr. Clark lying on the ground, his eye literally hanging 
out of its socket (J.A. 11). Mr. Clark said, “That boy just 
robbed me.” Mr. Worthy turned and gave chase to appellant 
(J.A. 11). He was aided in the chase by Mr. Jennings, one of 
his employees. (J.A. 11-12, 17-18). The appellant out- 
distanced them both, however, and was not apprehended until 
several dayslater. (J.A. 12,17, 23-24). 

The appellant took the stand at trial and testified that he 
was in a poolroom at 9th and Florida Avenue at the time Mr. 
Clark was attacked; that a friend of his, Benny, went to the 
scene of the crime to investigate after they heard sirens; that 
Benny returned to the poolroom and told appellant that Mr. 
Clark had been assaulted; that appellant and Benny then both 
left the poolroom in an attempt to inform Mr. Clark’s son of 
what had happened; that they couldn’t find Mr. Clark’s son 
and so they returned to the poolroom. (J.A. 25-31). 

The witness “Benny” did not testify. Appellant stated that 
he did not know where this individual lived (J.A. 31). How- 
ever, Mr. Lee, the houseman at the poolroom was called to 
testify for the defense. He stated that he did not recall seeing 
appellant on the night of the crime. (J.A. 34). 

The jury deliberated and found appellant guilty of assault 
with a dangerous weapon and mayhem. Appellant was 
acquitted of the robbery charge. 


STATUTES AND RULE INVOLVED 


Title 22, District of Columbia Code, Section 502 provides: 


Every person convicted of an assault with intent 
to commit mayhem, or of an assault with a dangerous 
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weapon, shall be sentenced to imprisonment for not 
more than ten years. 


Title 22, District of Columbia Code, Section 506 provides: 


Every person convicted of mayhem or of maliciously 
disfiguring another shall be imprisoned for not more 
than ten years. 


Rule 30, Federal Rules of Criminal Procedure provides: 


At the close of the evidence or at such earlier time 
during the trial as the court reasonably directs, any 
party may file written requests that the court instruct 
the jury on the law as set forth in the requests. At 
the same time copies of such requests shall be furnished 
to adverse parties. The court shall inform counsel of 
its proposed action upon the requests prior to their 
arguments to the jury, but the court shall instruct the 
jury after the arguments are compieted. No party may 
assign as error any portion of the charge or omission 
therefrom unless he objects thereto before the jury re- 
tires to consider its verdict, stating distinctly the matter 
to which he objects and the grounds of his objection. 


Opportunity shall be given to make the objection out 
of the hearing of the jury. 


SUMMARY OF ARGUMENT 


During the course of its instructions, the trial court stated 
that flight for the purpose of avoiding arrest creates a pre- 
sumption of guilt. No objection to this statement was made 
at trial. 

The instruction taken in its entirety did not constitute error 
since it was sufficiently qualified to indicate to the jury that 
it was within their discretion to find guilt from the fact of flight. 

In any event, the inclusion of the word “presumption” did 
not constitute plain error since the evidentiary significance 
of flight was not a basic issue in this case. At trial, the crucial 
conflict in testimony was between that of the victim of the 
crime who identified appellant as his attacker, and that of 
the appellant who claimed he was somewhere else when the 
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crime was committed. The flight instruction, even if im- 
perfect, was irrelevant to the resolution of this fundamental 
conflict since it did not bolster the testimony identifying the 
appellant nor detract from his alibi defense. 


ARGUMENT 


The jury instructions approved by appellant’s counsel at trial 
did not constitute plain error; other points urged on this 
appeal are without merit. 


At the elose of all the evidence, the trial eourt instructed the 
jury on the significance of the testimony regarding appellant’s 
flight from the seene of the crime: 


“There is # rule of law that says that flight may be 
considered as evidence of guilt. 

“The Government, consequently, has offered testi- 
mony to you, ladies and gentlemen, alleging that this 
defendant fled from the scene of the crime. The defend- 
ant, of course, denies this and denies that he was seen 
at the scene of the crime. The significance of this 
evidence, however, is that if a person flees from the scene 
of a crime for the purpose of avoiding arrest, or appre- 
hension or prosecution, if creates a presumption of guilt. 

“This principal of law, however, is one that must be 
applied with some caution. I instruct you as a matter 
of law that flight means not merely a leaving of the seene 
of a crime; it means a leaving or concealment under a 
consciousness of guilt for the purpose of evading arrest. 

“Tf you find in your deliberations that the defendant 
did flee and that his conduct was induced by fear of 
arrest, then this action constitutes a flight from justice 
and you may consider it as a circumstance indicating 
guilt. If, on the other hand, you find that this defend- 
ant, of course, was not at the scene of this crime, this 
evidence alleging flight has no validity whatsoever and 
it creates no presumption of guilt if you find that it was 
not this defendant who fled from the scene of the crime.” 
(5.4.44) [Emphasis supplied}. 


= 
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These instructions were not objected to at trial. In fact, coun- 
sel for appellant expressly indicated his satisfaction with the 
charge as given. (J.A.46). Now, for the first time on appeal, 
it is said that the instructions are in error. The objection 
comes too late unless it can be made to appear that the alleged 
defect was a “plain error” affecting appellant’s substantial 
rights. Rules 30, 52(b), Federal Rules of Criminal Procedure. 
The essence of the appellant’s quarrel with the charge is that 
it incorporates the word “presumption.” It is true that re- 
cently this Court has drawn a refined distinction between the 
words “presumption” and “inference.”* Bray v. United States, 
US. App. D.C. ——, 306 F. 2d 743 (1962). Had the term 
“inference” been used in lieu of the word “presumption,” 
apparently the objection now urged would be foreclosed. Yet 
to the laymen serving as jurors, neither term, by itself, would 
convey anything more than a sense of strong probability. The 
words “presumption” and “inference” are often regarded as 
synonyms by standard dictionaries. See e.g., WEBSTER’S 
CotLEGIATE Dictionary 785 (5th ed. 1946). Even to the 
Iawyer, the term “presumption” does not normally signify 
the imperative unless accompanied by such adjectives as “bind- 
ing,” “legal” or “conclusive.” Bouvier’s Law Dictionary 
devotes nearly five pages to the classification of various 
types of presumptions, incidentally acknowledging that “The 
lack of precision which attaches to the use of the word presump- 
tion springs naturally from the variety of the uses to which 
the word is applied.” III Bouvrer’s Law Dictionary 
2679 (Sth ed. 1914.) The term “presumption of fact” de- 
scribed by some authorities is nothing more than the term 
“inference” as defined in Bray v. United States, supra.* 
Under these circumstances, the word presumption in and 
of itself should not and does not carry with it any magic to 
vitiate a conviction; and this Court has so held. Wright v. 


“The distinction between a presumption and an inference is subtle, but 
not unreal. A presumption, sometimes called a presumption of law, is an 
inference which the law directs the jury to draw if it finds a given set of 
facts; an inference is a conclusion which the jury is permitted, but not com- 
pelled to draw from the facts.” 306 F. 2d at 747. 

»« |. a presumption of fact leaves the trial court at liberty to infer 
certain conclusions from a certain set of circumstances.” 20 Am. Jur. 165 
(1939 ed.). 


6 


United States, 89 U.S. App. D.C. 70, 189 F. 2d 699 (1951) ; see 
also United States v. Angelo, 153 F. 2d 247 (3d Cir. 1946). 

Bray suggests that the disrepute into which the term “pre- 
sumption” has recently fallen is attributable to a peculiarity in 
the development of the case law regarding larceny instruc- 
tions. In Bollenbach v. United States, 326 U.S. 607 (1946), 
the Supreme Court held that it was error to instruct the jury 
that the possession of recently stolen property gave rise to a 
presumption of guilt. “But time has not treated the Bollen- 
bach decision kindly. Repeatedly, courts of appeals have sus- 
tained similar instructions in the face of vigorous protests 
based upon Bollenbach. ‘And the Supreme Court has done 
nothing to disturb the interment of its decision. Hence, 
Bollenbach’s vitality is doubtful, to say the least.” [Citations 
omitted]. Bray v. United States, supra, 306 F. 2d at 747. 
The court in Bray went on to explain that the usual device for 
distinguishing Bollenbach is to interpret it to prohibit a pre- 
sumption but not an inference. This distinction may be satis- 
factory to isolate the case as a creative precedent in the area 
of larceny instructions. However, there is no necessity to 
overemphasize such subtleties in reviewing flight instructions; 
Bollenbach has never been cited in this Circuit as @ binding 
precedent on the law of flight. 

“We do not forget the admonition that we must not lightly 
disregard errors in a charge (citing Bollenbach), but it would 
be a perversion to read this as meaning that every syllable 
which emerges from a judge’s mouth is as momentous as the 
utterances of the Delphic Oracle.” United States v. Rooth, 
159 F. 2d 659, 660 (2d Cir. 1947). On this appeal nothing 
precludes the application of the traditional rule that instruc- 
tions are to be read as a whole, Carey v. United States, 111 US. 
App. D.C. 300, 296 F. 2d 422 (1961), and the issue must turn 
on whether the language of the charge, taken in context, misled 
the jury into believing that it was required to deduce guilt from 
the fact of flight. Bray v. United States, supra, 306 F. 2d at 
748. 

Viewed in this perspective, it is clear that the trial court 
did not commit error. The jury was instructed that flight 
may be considered as evidence of guilt; that it may be 
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considered “as a circumstance indicating guilt.” The jury was 
also told that the entire principle “must be applied with some 
caution” since flight does not mean merely leaving the scene 
of a crime but requires retreat “under a consciousness of guilt 
for the purpose of avoiding arrest.” Instructions thus phrased 
and qualified do not substitute judicial compulsion for jury 
discretion. 

To prevail on this appeal, appellant must demonstrate that 
the charge constituted plain error which affected his substan- 
tial rights. Yet the significance of flight was not a basic issue 
in this case; consequently, the alleged defect in the instruc- 
tion explaining the significance of flight cannot be ele- 
vated to plain error. The appellant took the stand at trial 
and rested his defense on a theory of alibi—he said he was 
not at the scene of the crime; he swore that he was some- 
where else. His lawyer argued in both opening and closing 
statements that this was a case of mistaken identity (Tr. 52, 
110-111, 117). However, the instruction now challenged only 
became relevant if the appellant was present when the crime 
was committed. The trial judge expressly warned the jury 
that if they found the accused was not at the scene of the 
crime, the evidence alleging flight had “no validity whatso- 
ever.” (J.A. 44) Thus, the crucial issue to be resolved by 
the jury was not the legal interpretation of flight but whether 
or not this appellant was present and committed this crime 
as his victim had claimed, or, on the other hand, whether he 
was innocently amusing himself in a pool hall as he had 
claimed. The instructions on flight, right or wrong, did not 
bolster the testimony identifying the appellant as the perpe- 
trator of the crime nor in any way detract from his alibi. Ap- 
pellant now asks this Court to hold that a single word, the 
word “presumption”, spoken in the course of an instruction 
which had no relevance to his theory of defense deprived him of 
substantial rights. Plainly, it did not.* 


*See also McKnight v. United States, No. 17,082, D.C. Cir., decided Oc 
tober 25, 1962. In that case, this Court declined to find plain error although 
the trial judge failed to inform the jury that they were not required to 
convict the defendant even if they found him to be in possession of 
recently stolen property. 
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Appellant also attacks the sufficiency of the evidence. He 
claims that the Government never established his identity as 
Clark’s assailant. This contention is utterly baseless; it is 
bottomed on the false assumption that the testimony of three 
eyewitnesses, Clark, Worthy and Jennings, is entitled to no 
weight whatsoever. Each one of these eyewitnesses identified 
the appellant. (J.A.3, 10-11, 17.) 

Appellant further argues that it was never established that 
he assaulted Clark with a dangerous weapon as charged in the 
indictment. Clark testified at trial «* * * he had something— 
I don’t know what it was—,” “* * * he had something sort of 
sharp and punched me in the eye * * *” (J.A. 3). These 
statements tended to show that appellant did inflict Clark’s 
injuries with some type of instrument. The dangerous nature 
of the instrument was amply demonstrated by the extent of the 
injuries suffered. Medlin v. United States, 93 U.S. App. D.C. 
64, 207 F. 2d 33 (1953) ; Tatum v. United States, 71 App. DC. 
393, 110 F. 2d 555 (1940); Hopkins v. United States, 4 App. 
D.C. 430, 442 (1894): “The best evidence of its dangerous 
character, and of what it was capable of doing, was the injury 
actually inflicted by it.” 

However, even if it can be said that the Government failed 
to prove that a dangerous weapon was used, a well-known prin- 
ciple of law precludes attack on the sufficiency of the assault 
conviction. The companion charge of mayhem did not require 
that the use of a weapon be established.* Since the sentence 
on the mayhem count was concurrent with the sentence on the 
assault with a dangerous weapon count, the judgment of the 
trial court must be affirmed as to both. irabayashi v. United 
States, 320 U.S. 81 (19438). 


“Mayhem, as proseribed by 22 D.C. Code 506, is the common Jaw crime. 
Brown v. United States, 84 U.S. App. D.C. 222, 171 F. 2d 832 (1948). At 
common law, mayhem was defined in terms of injury, not in terms of the 
means used to effect the injury. Coke, I Inst. 288a: “Mayhem signifieth a 
corporal hurt whereby he loseth a member by reason whereof he is less able 
to fight; as by putting out his eye * adit 

‘The fact that count two of the indictment in this case alleged that a 
weapon was used in committing the crime of mayhem does not alter the 
impact of this learning. The language referring to the weapon in count two 
of the indictment can properly be viewed as surplusage and disregarded. 
Castle v. United States, 287 F. 2d 657 (5th Cir., 1961); United States v. 
Steiner Plastics Mfg. Co., 231 F. 2a 149 (2a Cir., 1956). 
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CONCLUSION 


Wherefore, it is respectfully submitted that the judgment of 
the District Court be affirmed. 


Davi C. ACHESON, 
United States Attorney. 
Frank Q. NEBEKER, 
Dona. S. SmirxH, 
Rosert A. LEvETOWN, 
Assistant United States Attorneys. 
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REPLY BRIEF FOR APPELLANT 


I 


APPELLEE'S ARGUMENT NOT CONSISTENT WITH 
SUPREME COURT HOLDINGS 


A. It is reversible error to state in the charge to the 
jury that flight from the scene of a crime creates a presumption 
of guilt. 

The prosecution states that the Trial Judge qualified 
his instruction and therefore there was no judicial compulsion 


but rather jury discretion on the probative value of flight. 


2 


This was done by the Judge saying that flight may be considered 
as guilt (J.A. 44). In the case of Alberty v. U. S., 162 U.S. 
499, the Trial Court stated, pp. 508, 509, in the instruction on 
defendant's flight after the crime: 


"You take into consideration the defendant's 
flight from the county . . . as evidence; and you 
are to pass upon the question as to whether or not 
he had sufficiently explained away the presumption 
which the law says arises from flight when a man 
has taken human life ... A man accused of a 
crime hides himself and then absconds. From this 
fact of absconding we may infer the fact of 
guilt ... Flight by a defendant is always 
relevant evidence when offered by the prosecution." 


The instruction in Alberty included a qualification as 
well as stating that it raised a presumption of guilt. The 
Supreme Court's answer to the problem was not that of the 
prosecution's as stated above. Rather they said, pp. 510, 511: 

"While there is no objection to that part of 

the charge which permits the jury to take into 

consideration the defendant's flight from the | 

county as evidence bearing upon the question of | 

guilt . . . The criticism to be made upon this — 

charge is, that it lays too much stress upon the 

fact of flight and allows the jury to infer that 

this fact alone is sufficient to create a pre- 

sumption of guilt." 

There the Court felt in that case, and it is applicable in this 
case, that the instruction was tantamount to saying to the jury 
that flight created a legal presumption of guilt so strong and 
so conclusive that it was the duty of the jury to act on it as 


axiomatic truth, and, as such, that it was error. 


This is precisely the point in issue in this case, for 


the Trial Judge, in his instruction, stated: "The significance 
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of this evidence, however, is that if a person flees from the 
scene of a crime for purpose of evading arrest, or apprehension 
or prosecution, it!creates a presumption of guilt." (Emphasis 
supplied) (J.A. 44). He repeated this later in his instruction 
when he stated: 

". . . If, on the other hand, you find that this 

defendant, of course, was not at the scene of this 

crime, this evidence alleging flight has no 

validity whatsoever and it creates no presumption 

of guilt if you find that it was not this defendant 

who fled from the scene of the crime." (Emphasis 

supplied) (J.A. 44) 

We cannot escape from the meaning of these words that, if 
the jury found that it was the defendant who fled from the 
scene of the crime, this alone created a presumption of guilt. 
This is the precise wording and meaning which the Supreme Court 


found to be reversible error in the case of Allen v. U. S.,; 


164 U.S. 492, 499; Hickory v. U. S., 160 U.S. 408, 422; 


Alberty v. U.S., supra, p. l. 

B. Flight from the scene of a crime is a fact which the 
jury may consider in determining the guilt or innocence of the 
defendant. 

The proper instruction and meaning to be given to flight 
is given by Judge Mathes of Southern District Court, California 
in 27 F.R.D. 58, as follows: 

"Te flight or concealment of a person im- 
mediately after the commission of a crime, or 

after he is accused of a crime that has been com- 

mitted, is not sufficient in itself to establish 


his guilt but is a fact which, if proved, may be 
considered by the jury in the light of all other 
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proved facts in deciding the question of his 
guilt or innocence. Whether or not evidence 
of flight or concealment shows a consciousness 
of guilt, and the significance if any to be at- 
tached to such a circumstance, are matters for 
determination by you, the jury." 


This points up the true and proper relationship which 
the evidence of flight has to a case, and is a proper state- 
ment of the law. This is the general rule which is followed in 


el) Federal Courts. Green v. U, 8,, 259 PF. 24 180, 182 (D. ¢. 


Cir., 1958); Edmonds v. U. S., 273 F. 2d 108, 114 (D. ¢C. Cir. 
1959); Vick v. U. S., 216 F. 2d 228, 232 (5th Cir., 1954) 
Corbin v. U..S., 253 F. 24 646, 654 (10th Cir. 1958). 

The brief of the prosecution dwells on presumption in- 
struction in larceny cases, but completely bypasses the issue 
of flight instructions. It attempts to answer the problem by 
saying that it was not a basic issue in the case, but that 
does not meet the criteria of the Supreme Court's holding. 

th the casesof Cannon vi TiS, 66 P. 2d-45, 15, Cosas 
the Court stated that the instruction to the jury would allow 
the jury to find defendant guilty from the fact of flight alone 
whether or not the evidence proved the defendant guilty of the 
crime charged. In that instruction, the Trial Court said, in 
qualifying itself, ". . . that flight or an effort to avoid 
arrest is not conclusive proof of guilt", and then said that 
flight was a circumstance which tends to presumption of guilt. 
This is an instrument that is not unlike the one under considera- 


tion, and, in fact, qualifies itself to a greater degree. This 
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charge says only that flight tends strongly to presumption of 


guilt which is not as positive a statement as the Trial Court 


said in the instant case. The Court in Cannon held that such 

an instruction was reversible error. The fact of whether or 

not flight was or was not a basic issue in the case does not 
meet the rule that an instruction to the jury that flight creates 
a presumption of guilt is reversible error regardless of what 
position the issue of flight has in a case. 

The prosecution states the crucial issue is whether de- 
fendant was present and committed the crime, or whether he was 
in the poolroom as alleged. This is overlooking the basic rule 
in a criminal case, that it is up to the prosecution to show 
that it was the accused who committed the crime, and not that 
the defendant must present an affirmative defense, failure of 
which causes him to be guilty. As the prosecution states, the 
charge becomes relevant only if Appellant was present when the 
crime was committed. The jury found that defendant was present, 
and, as we have shown before, that the charge affected the sub- 
stantial rights of the defendant, because from the finding only 
of presence in the alley and flight, the jury was instructed 
that they should find the defendant guilty. The crucial issue 
rather is the erroneous weight which is placed upon the flight, 
if the jury found that it was the defendant who did flee. 

The prosecution has dwelt at length on the different 
meanings attached to the word presumption and its relationship to 
the word inference. This would be proper had the jury before 
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it a copy of Bouvier's Law Dictionary so that it could draw 

out the fine legal distinctions. However, to a juryman, pre- 
sumption carries a very strong meaning as compared to the weak 
meaning naturally attached to the word inference. Precisely 
because the average juryman gives such a strong a ae eatto the 
word presumption, the Supreme Court in Allen v. U.S... 164 32S: 
492, stated that it was error to say in an instruction that 
flight created a presumption of guilt. 


II 


THE GOVERNMENT'S ATTACK ON THE INSUFFICIENCY OF THE 
EVIDENCE IS MISLEADING 


The prosecution states that an attack on the sufficiency 
of the evidence is utterly baseless. We feel, as was stated 


in our brief, that the testimony of all three identifying 


witnesses is subject to disbelief, each on different grounds. 


Would it not appear more reasonable, if you knew the name of 
the person you chased, to report it to the police as Jennings 
did not? Would it not also appear reasonable, that if you 

saw who it was who ran from the scene of the crime, oe would 
describe him to the police in more detail than merely that he 
had on a T-shirt with blood on it? Testimony identifying 
defendant by witnesses, who failed to give to the police, whom 
they met immediately after their chase a description of the man 
they chased, is open to disbelief and amazement by a logical 
mind. Clark's identification of the defendant was, under the 
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circumstances, a superhuman effort if one believes that Clark 


saw whoever it was who struck him. 


IIt 
THE GOVERNMENT HAS FAILED TO PROVE AN ESSENTIAL ELEMENT IN 
THE CRIME OF ASSAULT WITH A DANGEROUS WEAPON BY 
OFFERING NO EVIDENCE WHATSOEVER AS TO THE 
EXISTENCE OF A WEAPON 
As the Government infers in their brief, they have failed 

to prove that a dangerous weapon was used. There was no evi- 
dence introduced at all on the subject. Conviction on assault 
with a dangerous weapon cannot be based merely on a charge to 
the jury, rather there must be evidence offered to show the 


weapon and its dangerous character. This is an essential ele- 


ment in the crime charged and must be proved by evidence of- 


fered by the Government, which they have utterly failed to do. 


Iv 
MISCELLANEOUS 

In the Counterstatement of the Case in Appellee's brief, 
it is noted that the witness Benny did not testify. From the 
record we can only find that he did not testify because he was 
not found. The prosecution in its Counterstatement also says 
that Mr. Lee, the houseman at the poolroom, testified that he 
aid not recall seeing defendant on the night of the crime. 
Mr. Lee testified that on that night he was very busy and did 
not recall seeing the defendant in particular because of the 
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large number of people present and the necessities of his 


Sob. 


v 


Respectfully submitted, 


/s/ Dale E. Doty 


Dale E. Doty 
Counsel for Appellant 
By Appointment of 
This Court 


February 13, 1963 
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Esquire, United States Attorney, by leaving same at his office 
in the United States Court House, Washington 1, D. C. : 


/3/ Vale E. Doty 


Dale E. Doty 
Counsel for Appellant 
Menard Wright 
By Appointment of 
This Court 


February 13, 1963 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT. 


MENARD WRIGHT, 


UNITED STATES OF AMERICA, 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE: DISTRICT OF COLUMBIA 


United States Court of Appeals 


for the ae of Columbia Circuit 


FEF  yov29 1962 


Gee UW Strok” 


Indictment, Filed September 25, 1961 
Plea of Defendant, Filed September 29, 1961 


Excerpts from Transcript of Proceedings, January 4, 1962 


Witnesses: 


Set W. Clark 
Direct 
Cross 


Clarence Worthy 
Direct 
Cross 


Roy Jennings 
Direct 
Cross 


James E. Townsend 
Direct 
Cross 


Menard Wright 
Direct 
Cross 
Recross e 


William Howard Lee 
Direct . 


Robert V. Gary 
Direct 
Cross 


Charge to the Jury 


Judgment and Commitment, Filed February 16, 1962 


JOINT APPENDIX 
[ Filed in Open Court September 25, 1961] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
Grand Jury Impanelled on August 31, 1961, Sworn in onSeptember 5, 1961 


THE UNITED STATES OF AMERICA Criminal No. 783-61 
v. Grand Jury No. 965-61 


MENARD WRIGHT Violation: 22 .D.C.C. 502,506, 
2901 
(Assault with a Dangerous 
Weapon; Mayhem; Robbery) 
The Grand Jury charges: 
On or about July 15, 1961, within the District of Columbia, | Menard 


Wright made an assault on Seth W. Clark with a dangerous weapon, that 


is, a hard, blunt instrument, a more particular description of which is 


unknown to the Grand Jury. 
SECOND COUNT: 
On or about July 15, 1961, within the District of Columbia, Menard 
Wright wilfully and maliciously maimed and disfigured Seth W. Clark by 
striking him in the right eye with a hard, blunt instrument, a more par- 
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ticular description of which is unknown to the Grand Jury, inflicting 
injuries which caused permanent destruction of the right eye of the said 
Seth W. Clark. : 
THIRD COUNT: | 

On or about July 15, 1961, within the District of Columbia, Menard 
Wright, by force and violence and against resistance and by sudden and 
stealthy seizure and snatching and by putting in fear, stole and took from 
the person and from the immediate actual possession of Seth W. Clark, 
property of Seth W. Clark, of the value of about $10.50, consisting of the 
following: one wristwatch of the value of $7.00; $3.00 in money and one 
cigarette lighter of the value of $0.50. 


/s/ David C. Acheson 
EIA Attorney of the United States in 
and fo r the District of Columbia 


[ Filed September 29, 1961] 
PLEA OF DEFENDANT 
On this 29th day of September, 1961, the defendant Menard Wright, 
appearing in proper person and by his attorney Alan Kay, Esquire, being 


arraigned in open Court upon the indictment, the substance of the charge 


being stated to him, pleads not guilty thereto. 
The defendant is remanded to the District of Columbia Jail. 
By direction of 


LEONARD P. WALSH 
Presiding Judge 
Criminal Court # Three 


* * * 


EXCERPTS OF TRANSCRIPT OF PROCEEDINGS 


Washington, D.C. 
Thursday, January 4, 1962 


The above-entitled matter came on for trial before THE 
HONORABLE EDWARD A. TAMM, Judge, United States District Court 
for the District of Columbia, commencing at 2:45 p.m. 

* * aK * 
SETH W. CLARK 
a witness, called for and on behalf of the Government, having been first 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. SMITH: 
* * * * * 

Q. Now, on July 15th, 1961, did you have occasion in the early 
evening hours of that day to be in the vicinity of 9th and V Streets, 
Northwest? A. I was. 
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Q. Will you tell us what you were doing? A. I was listening at 
the ball game. So after the ball game was over, all the cars had about 
left so I said I was going home to cook, and I started out to go home to 
cook, and just as I got out of the alley on V Street, I got close to 9th 
Street, and this man come along and grabbed me by my left arm, whirled 
me around. I looked up and I noticed him, and so he had something --I 
don't know what it was -- he hit me in the eye and sent me to the ground, 
and that's all I know until on Sunday morning when they woke = up in 
the hospital. I didn't know where I was at. 

Q. Now, the person who grabbed your arm and swung you around 
and struck you, do you see him here in the courtroom today ? A. Yes, 

sir (pointing). | 

Q. Would you step down, Mr. Clark. Step right down here and 
would you identify him for us. 

(The witness left the stand.) A. This is Mr. Wright aeeey 

MR, SMITH: Your Honor, may the record show Mr. Clark has 
identified the defendant, Menard Wright ? : 

THE COURT: The record will so indicate. 

BY MR. SMITH: 

Q. Mr. Clark, had you known the defendant, Menard Wright, prior 
to this day in question? A. Oh, I seen him around there lots of times, 
but I didn't know his name. 

Q. You never knew his name? A. No, sir. 

Q. But on the day in question you recognized him? A. Yes, sir. 

Q. Now, I believe you stated that you became conscious or woke 


up the next day? A. The next day in the hospital. 
* * * * * 


Q. Now, as a result of being struck, did anything happen to you? 
A. Well, when he struck me, I turned around, and so when I tried to grab 
him and he throwed me to the ground, that's where he had something 


sort of sharp and punched me in the eye, so that's all I know. 
* * * ok * 
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Q. What happened to your eye? A. Well, whatever he hit me in 
the eye with, I reckon that's what did it, because when I got up on Sunday 
morning -- they woke me up Sunday morning -- my face was all swollen 


up here and I didn't know what was the matter, so one of the nurses said, 


"Your eye is out." 

Q. Your eye is out? A. Yes, sir. 

Q. Do you presently have -- your eye is out now? In other words, 
you have vision only in one eye now? A. One eye, this one here. This 

10 here is an artificial eye (indicating). 

Q. You have an artificial eye? A. Yes. 

Q. Now, Mr. Clark, were you missing any property? A. Yes, sir. 

Q. Would you tell us what, if anything, you were missing ? 

A. Yes, sir. I had two silver dollars, one made in 1899, another 1922. 
I had a pack of cigarettes, cigarette lighter and a wrist watch. 

Q. Now, did you have these items of property on your person that 
afternoon in July? A. Oh, yes, I had them when I left on the lot to go 
home and cook. 

Q. Now, when the defendant, Menard Wright, grabbed your arm and 
swung you around, did you have those items on your person? A. I know 
they was because I hadn't been no place. 

Q. Was your wrist watch on your arm? A. Yes, sir. 

Q. Now, you awakened the next day in the hospital, is that correct? 
A. That's right. 

11 Q. And were these items gone at that time? A. No, sir, when they 
brought me along in there, there wasn't nothing. 

Q. And you have never seen these objects again? A. No, sir. 

Q. Now, did you have occasion to see Menard Wright while you 
were in the hospital? A. Not until Sergeant Gary brought him in there. 

Q. The police brought the defendant to the hospital while you were 
in the hospital? A. Yes, sir. 

Q. And did you identify him at that time? A. -Sergeant Gary, he 
come in that door -- 
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Q. Now just -- you saw this man; you identified him as = man 


who struck you? A. Oh, yes, sir. 

Q. How long did you remain in the hospital, Mr. Clark ? A. Well, 
I don't know, about a couple of weeks, I guess. It might have been a little 
longer. | 

Q. Now, Mr. Clark, you've told us that you were struck i in the eye. 
Am Icorrect? A. That's right. 

Q. Was there anything in the defendant's hand at this time? 

A. No, I couldn't tell, because when he grabbed me by the arm, 
whirled me around so fast, he come and hit me in the eye, and Mrs. 
Worthy found my glasses about three weeks after that, and this eye was 
shattered. It looked like a sharp spear or something. I don't know what 
it was. | 

* * 
THE COURT: Mr. Kay. 
MR. KAY: Thank you, Your Honor. 
CROSS EXAMINATION 
BY MR, KAY: 
Mr. Clark, did you wear glasses before this incident happened 
Beg pardon ? 
Did you wear glasses? A. Yes, sir. 
. Before this happened? A. Yes, sir. 
And can you see well without your glasses? A. Well, yes, sir. 
Do you wear them all day long? A. I wear them all the time. 
13 And do you wear a different set of glasses for reading? 
A. No, sir, they are bifocal glasses. 

Q. And before this happened, which was your best eye? A. Beg 
pardon ? 

Q. Which was your best eye before this happened ? 

Did you have one eye that was better than the other one? A. Yes, sir. 

MR. KAY: May the record show the witness has pointed at his 
right eye, Your Honor ? | 
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THE COURT: The record will so indicate. 

* * * * * 

Q. And you were by yourself, is that correct? A. By myself. 

Q. Now, I would like you to think very carefully exactly what 
happened. When you were walking towards 9th Street -- A. That's right. 

Q. (Continuing) -- you say you were grabbed by the arm? A. I 
was grabbed by my left arm and he whirled me around. 

Q. And the person who grabbed you, grabbed you like this? A. He 
just grabbed me by the arm like this and whirled me around. I looked 
around and say who it was and then he come and pluck me in the eye. 

Q. Now, do you have any idea how long this took? A. Pardon? 

Q. Do you have any idea how long this took? The whole incident, 
how long did it take? A. To do what? 

Q. When you were hit? A. How long did it take me to walk from 
there? 

Q. No, how long did it take you after you were grabbed before you 
remember anything else? A. The time he grabbed me from the arm and 

whirled me around and he came and hit me in the eye ? 


Q. Would you say a matter of a second or so? A. Yes, a matter 


of a second. 

Q. Now, did you speak to the police when you woke up in the 
hospital the following day? A. No, I didn't. I didn't see no police. 

Q. When was the first time you spoke to any police officer -- do 
you remember? A. That was on Wednesday. 

Q. That was a Wednesday after this happened? A. That's right. 

Q. This happened on what day ? Do you recall? A. Beg pardon ? 

Q. What day of the week did this happen on? A. Let me see --I 
don't know what day. It was on Wednesday, I know that, but the day it was 
I don't know what that was now. 

THE COURT: I don't think the witness understood your last 
question. 


BY MR. KAY: 

Q. Mr. Clark, do you know the day of the week it was when! you 

were coming home from the ball game when you got hit? A. Did I know 
16 what? 

Q. What day of the week? A. That I was coming home ? 

Q. From the ball game and you got hit? A. Idon't know exactly 
what day, but the game, it was a game Washington played home. | 

Q. And the following Wednesday was the first time you saw a 
police officer, is that correct? A. That's right. | 

Q. And do you recall what you told the police officer? A. Sergeant 
Gary, he come in there and my door was almost closed. He said, "Mr. 
Clark?" I said, "Yes." I say, "Come on in." I say, "The door is open." 
He walked on in there. He asked me, he said, "Do you know the man who 
hit you?" I said, "I don't know his name, but I know him when I see him." 
So he said to me, "I got a man out there. Iam going to bring him in," 


and see if I can identify him. I said, "All right, bring him on in. " So 


when he got to the door and he opened the door, you know, and this man, 
he walked in there, and Sergeant Gary said, "Did this man hit you 2S 
said, "Yes, that's the man who hit me." And then this man said ~- he 
was standing up like this -- he bent down and he said, "Mr. Clark, you 
look at me again. You know I ain't the man." I said, "That's the man 
there." | 

Q. He asked you to take a good look at him? A. Yes, sir. 

Q. So prior to the time that you saw Sergeant Gary and Mr. Wright 
come into the hospital, before that you had never talked to the police. 
A. No; no -- 

Q. (Continuing) -- about the man who had attacked you, is that 
right? A. No, sir. 

Q. Now, do you remember what the man who attacked you was 
wearing? A. Beg pardon? 

Q. Do you remember what the man who attached you was wearing ? 
A. The man that attacked -- | 
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Q. Who hit you? A. No, I didn't. 

Q. Do you know whether he was wearing a jacket? A. Well, it 
was in July. I don't know whether he was wearing jacket or not. 

Q. But you don't remember the color of his shirt? A. Beg pardon ? 

Q. Do you remember the color of his shirt? A. No, sir, because 

18 it was did so quick. 

Q. What about the pants ? Do you remember what sort of pants ? 
A. Idon't remember what he was wearing. 

Q. Could you tell whether he was a tall man or a short man? 
A. Well, he might have been a little taller than Iam. That man over 
there, that's the one. 

Q. Now, when you were in the hospital, was your eye bandaged ? 
A. Beg pardon? 

Q. When you were in the hospital, was your eye bandaged ? 

Did you have bandages over it? A. Yes, sir. 

Q. And your glasses had been broken -- is that right? A. Yes, 
sir. About three weeks after that Mrs. Worthy -- 

THE COURT: Just a minute, just answer the question. 

BY MR. KAY: 

Q. After your glasses were broken, how long did it take you to get 
your new set of glasses? A. When, when I came out of the hospital I 
went to church, my church where I belong to, and I told him I got robbed 
and my eye got knocked out and I have got to have some more glasses so 

the church made up five dollars and forty-six cents. 


Q. Excuse me, ‘sir, how long after -- do you remember how long it 


was that you got your new glasses time- ise, a few weeks after -- 
A. About two weeks. 

Q. Two weeks, all right, thank you. 

Now, when Sergeant Gary and Mr. Wright came into the hospital 
room -- A. Yes, sir. 

Q. (Continuing) -- was there anyone else with Sergeant Gary at 
that time? A. My son, he was with me. 
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Q. And just your son, Sergeant Gary and Mr. Wright? A. Well, 
that's all I seen. | 

Q. Right. 

* * * 
CLARENCE WORTHY 
a witness, called for and on behalf of the Government, having been first 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR, SMITH: 

Q. Mr. Worthy, would you, for the record, tell us your full name, 
sir? A. Clarence Worthy. 

Q. And where is your residence -- where do you live ? A. 315 
Allison Street, Northwest. : 

Q. And do you operate a business? A. Yes, a garage. : 

Q. What is the name of your business? A. The Northwest Auto 
Repair. 

Q. And is the nature of your business the repair of automobiles? 
A. Yes; it is. | 

Q. And where is that located? A. 2047 - 9th, Northwest. 

Q. Is that in the vicinity of 9th and V Streets, Northwest? A. Yes, 


just one door from the corner. 
* * * * * 


21 Q. Now, I want to direct your attention back, Mr. Worthy, to 
July the 15th, 1961 -- that's last July -- and I want to ask you were you 
operating your garage on that day? A. I was. 


Q. And in the early evening hours somewhere around 7: 00 or 8:00 


o'clock in the evening, did you have occasion to be in the vicinity of 9th 
and V Streets? A. Yes. ! 

Q. And what were you doing? A. Well, I have a parking lot at 
9th and V and take the cars when they are completed from the garage 
down to the parking lot where we store them, and I was taking a car from 
the garage to the parking lot. | 
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Q. And were you driving along in this automobile? A. Yes, I 
was. 

Q. Did you have occasion to see Mr. Seth W. Clark at that time ? 
A. Yes, I did. 

22 Q. And when you first saw Mr. Clark, where was he? A. He was 
about middle ways -- I'd say about half ways from 9th and V. He was 
about middle ways of the block from 9th and V. 

Q. What was he doing, Mr. Worthy? A. Walking along. 

Q. Walking along the street? A. The street, yes. 

Q. And did you have occasion to see anyone else on the street at 
that time? A. Yes, I saw another young man behind, some distance, you 
know, behind him, you know, at the time. 

Q. The young man that you saw behind Mr. Clark, do you see him 
here anywhere in the courtroom? A. Yes, I do. 

Q. Would you step down and show us the man you saw behind Mr. 
Clark? 

(The witness left the stand.) A. This gentleman over here 
(pointing). 

MR. SMITH: May the record indicate he has identified the 
defendant, Your Honor ? 

THE COURT: The record will so indicate. 

(The witness resumed the stand.) 

BY MR. SMITH: 

Q. Now, having seen Mr. Clark, was there anything unusual about 
him? He was just walking along the street? A. Just walking along the 
street. 

Q. And did you do anything at that time ? A. Yes, I parked the 
car, locked it up. 

Q. Let me ask you this, Mr. Worthy: what street were you driving 
along? A. 9th -- I came down 9th to V, and then it's kind of an alleyway. 

Q. Did you drive your car up an alley or something? A. I drove 
it up in the street; I mean, drove it down the street up in the alleyway 
in the lot. 
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Q. And what did you do when you got back in the lot? A. I parked 
the car and got out of it and proceeded out of the alley into V Street. 

Q. Was that the same alley? The alley you went out, was it the 
same one you had driven the car up? A. No, the alley I went out was 
an alley -- you go into the parking lot off of 9th Street and it goes through 
to the alley and you can come out on V Street or Florida Avenue. 

Q. Now, you went out on V, is that correct? A. That's right 

Q. And when you got out on V Street, did anything unusual ‘happen 
to you? A. Yes, this young man here ran ~~ 

Q. The defendant? A. Yes. He ran into me as I was going out 
of the alley, partly just sideswiped me, and I noticed the blood and all on 
him, but I didn't know what had happened. 

Q. Do you recall how he was dressed, Mr. Worthy? A. He had on 
a white T-shirt and that was about all I could recognize at the time. 

Q. You've mentioned some blood. Where did you see the blood, 
Mr. Worthy? A. Well, the blood was on this side, on the left side of him, 
uhuh. 

Q. And did you do anything after this happened? A. I turned around 
at the time and looked at the man. I thought somebody probably had cut 
him or something. I didn't know. That was just in my mind. I walked 
around the corner and just as I went out of the alley someone was 
screaming, someone on the corner, and I rushed up to the scene and I 
saw Mr. Clark laying down with his eye hanging out and a hole in his 
head. | 


Q. Was his eye actually hanging out of the socket? A. It was out, 
yes, uhuh. 

Q. And what did you do at this time? A. I said to Mr. Clark; I 
said, "What's wrong?" He said, "That boy just robbed me." So I turned 
around immediately and ran back down the alley, down as far as Florida 


Avenue, and then down to -- at the end of Florida Avenue I saw Mr. 
Jennings, so I said to Mr. Jennings, I said -- 

Q. Well, now, don't tell us what you said to Mr. Jennings, but what 
was Mr. Jennings doing when you arrived there? A. He was sitting on 


a car in the alley. 
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Q. And as a result of the conversation you had with Mr. Jennings, 
did you and he do anything? A. Well, I yelled to Mr. Jennings to stop 
that man, so he jumped up and ran and I ran behind him, so we went as 
far as 8th Street, so on the corner a man said to us; he said, "Are you 
looking for the man with the blood on him 2" We say, "yes."" He said, 
"He went towards 7th and T." So at that time the scout car had came 
and picked us up and we proceeded to search down the alley and around 
S Street, and so forth. 

Q. Did you ever find the defendant Wright that night? A. No, we 
didn't. 

. Well, now, what did you do? Did you eventually give up? 
. Yes, we did and came back to the scene. 
. Did you go back to the corner of 9th and V ? A. Yes, we did. 

Q. And what was the scene at that time when you arrived back there ? 
A. Well, by that time the ambulance had moved Mr. Clark and took him 
to the hospital. 

Q. Was he there when you arrived back, or was he gone ? A. No, 
he wasn't there when we came back from the chase. 

MR. SMITH: I think that's all the questions I have. 

THE COURT: Mr. Kay. 

CROSS EXAMINATION 
BY MR, KAY: 

Q. Mr. Worthy, what time do you normally close up business ? 
A. 9:00 or 10:00, between 9:00 and 10:00 o'clock. 

Q. And how would you place the time of this incident? A. Oh, I'd 
say late afternoon, maybe 6:00 or 7:00 somewhere. I didn't notice the 
time. 

Q. Now, you say when you first saw Mr. Clark -- A. Uhuh. 


Q. (Continuing) -- you were coming from your shop, which is next 
to -- A. No, from the lot. 
27 Q. Oh, you were coming from the lot going towards your shop ? 
A. That's right. 
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Q. Inan automobile? A. No, walking -- yes, walking. When I 
first saw him he was walking and I was riding. | 

Q. You were in an automobile coming from your shop ? A. From 
9th and V, north to the lot. 

Q. And would you repeat again how you proceeded from your shop ? 
A. Well, the shop is 2047 - 9th, and the lot is in the nineteen hundred 
block, so I proceeded across the street to the lot, across V Street. 

Q. Just across V Street? A. Just across V Street. 

Q. Into the alley? A. Across V Street, then it's a lunch room on 
the corner and then I proceeded into the parking lot. 

Q. Were you at any time on 9th Street? A. I was on 9th Street 
the whole time, riding. 

Q. Did you make a left-hand turn? A. A left turn. 

Q. Into the lot? A. Ubuh. 

Q. Into the alleyway and then into the lot? A. Into the lot and then 
into the alley. 

Q. Now, when you were coming down, on which side of you and the 
automobile did you see Mr. Clark? A. On the right-hand side. © 

Q. Now, he was on the other side of the road from where you were 
driving? A. That's right, I was proceeding in the alley and he was 
coming up the street about middle ways. 

Q. Was Mr. Clark and the other person behind you the only two 
people on the block? A. No, it was a lady who I had stopped to let by 
before entering the alley,and there was a couple of other people also 
walking ahead of her. | 

Q. And who else was on the block behind Mr. Clark? A. No one 
else but Mr. Clark and the other -- 

Q. Now, you proceeded to park your automobile? A. Right. 

Q. And you were walking, you say, back to your shop ? A. Back 
to the shop. 

Q. When someone came up to you and brushed by you? A. Yes, 

that's correct. 
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Q. Now, were they coming directly at you? A. No. The lot --I 
was parked in the lot here; the alley was here (indicating). I walked into 
the alley, which was about one car -- 

MR. KAY: Excuse me. If Your Honor please, do you think it would 
be more helpful to Your Honor and the jury if we had a diagram ? 

THE COURT: I doubt it very much. From the diagrams we have 
seen on the blackboard, I think they are more of a handicap than a help 
to the jury. We don't have any Picassos as attorneys. 

BY MR. KAY: 

Q. Would you go ahead. A. The lot from 9th Street to the alley 
is fifty feet. I parked the car about ten feet from the alley proceeding 
down and parking it. I got out of the car and locked the driver's door and 
proceeded out of the alley and -- 

Q. Towards Station WTOP, in that direction? A. Yes. From where 
I parked the car from the edge of the alley was probably about a hundred 
feet, and just as I started out of the alley is when this man came into the 
alley and brushed by me. 


Q. Now, did he come on your right side or your left side? A. He 


came on the left side. I was on the right and he came in on the left, but 
he made a pretty wide turn because he was traveling pretty fast. 

Q. Now, after all this happened, you say you went -- after he 
brushed by you, you went up to see Mr. Clark? A. Yes, just about where 
he came into the alley it was about fifty feet from there and 9th and V 
where he was. 

Q. You went and spoke to Mr. Clark? A. Yes, I went and turned 
him over and he was trying to get up at the time, but he fell. 

Q. Then you went and started chasing? A. That's right. 

Q. And how long would you say elapsed between the time that you 
were brushed at the head of the alley and you started chasing the individual ? 
A. Oh, I don't know, in the excitement like that I wouldn't know, maybe 
five minutes, three minutes. f 

Q. Five minutes? A. Uhuh. 
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Q. You say your parking lot to the edge of the alley is fifty feet. 


How long would you say the whole alley is running from Vv Street to 
Florida Avenue? A. From V Street to Florida Avenue, the alley ? 
Q. Yes. A. Oh, well, it's a good block, a long block from Florida. 
Q. One block long? A. Uhuh. 
Q. Now, when you came back and started chasing, did oa see the 
individual running down the alley? A. Someone had just made the turn, 
so Mr. Jennings, I think, said that was him turning the corner there. 
Q. Where was Mr. Jennings in relation ~-- A. He was about middle 
ways of the alley sitting on an automobile. 
Q. And you called to Mr. Jennings? A. Uhuh, I did, from V Street 
as I ran into the alley. 
Q. And then you both started running, is that correct? ne That's it. 
Q. When you saw the police officers, did you give them a description 
of the man? A. Yes, I told them what he had on. 
Q. What description did you give them? A. I told them he had on 
a white T-shirt and he had blood on it. 
32 Q. And what sort of pants did you say he was wearing ? A. I didn't 
say because I didn't know. 
Q. Did you notice whether he had running, you know, onaisary tennis 
shoes or regular shoes? A. No, all I noticed was his head and the T-shirt. 
Q. Did you notice his hair, whether he had long or short hair? 
A. Not to be exact, no. | 

Q. Now, after this happened, Mr. Worthy, how long was it before 
you saw Mr. Wright? 

Mr. Wright was brought to you, was he not, by Sergeant sed ? 
A. Yes. 

Q. And do you recall when that was? A. No, I don't, maybe four 
or five days later; three or four days later; I don't know. 

Q. Had you ever seen Mr. Wright before the day in question ? 
A. Yes, I had; uhuh. 

Q. Between the time that this happened and the time that Sergeant 


Gary brought Mr. Wright to you, had you seen Mr. Wright? A. No. 
* * * * * 


16 


MR. SMITH: Your Honor, I would like to call Mr. Roy Jennings. 


Whereupon, 


ROY JENNINGS 
a witness, called for and on behalf of the Government, having been first 


duly sworn, was examined and testified as follows: 
* * * * 
DIRECT EXAMINATION 
BY MR. SMITH: 
* * * * * 
35 Q. Now, Mr. Jennings, I want to direct your attention back to 
July 15th -- that's last July 15th -- and let me ask you were you working 
then for the James W. Holcomb Plumbing and Heating Company? A. Not 
that day. 
Q. Now, on July 15th about 7:00 o'clock in the evening, did you have 
36 occasion to be in'the vicinity of 9th and V Streets, Northwest ? 
A. Yes; I did. 
Q. And would you tell us what you were doing about that time ? 
Why were you there? What were you doing? A. I was helping 
Mr. Worthy out during the ball game. 
Q. I'm sorry, I didn't understand your answer. A. I was helping 
Mr. Worthy out during the ball game season, the reason I happened to be 
up there that day. 
Q. Was that in the afternoon hours? A. I don't work on Saturdays. 
Q. Isee. Were you with Mr. Worthy in the afternoon and evening ? 
A. Sometimes. 
Q. On this day now? I'm talking about this particular day, July 15th? 
A. Yes, I worked that day. 
Q. Now, did you have occasion to see, or did there come a time 
when you saw Mr. Clarence Worthy running in an alley? A. Yes, I did. 
Q. And just before you saw Mr. Worthy, what were you doing in 
the alley? A. I was parking a car. 
37 Q. Parking acar? A. Yes, sir. 
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Q. And would you tell us in your own words what happened after 
you saw Mr. Worthy running in the alley? A. Well, he told me to catch 
him, so I tore in after him. | 

Q. Had you seen someone before Mr. Worthy in the alley ? A. Yes, 
sir; I had. 

Q. And do you see -- what was he doing, this other person? A. Well, 
he was just standing around there. 

Q. This was Mr. Worthy or this other person? A. The other person. 

Q. And do you see this other person in the courtroom ? A, Yes, I 
do, | 

Q. Would you step down for us and identify him? A. He’ 5 hoes 
right over there (pointing). 

Q. Step down, please. 

THE COURT: I don't think it is necessary. The witness has pointed 
to the defendant. That is adequate. Stay there. | 

BY MR, SMITH: | 


Q. Now, Mr. Worthy said something to you? A. Yes, he told me 


to catch him. 
Q. And did you do anything as the result of that? A. I tried to 
catch him. 
Q. And would you tell us exactly what you did and what the defendant 
did and what Mr. Worthy did? A. Well, I just tried to catch him. 
Q. Well now, were the people running? A. Yes, he was running, 
. And what direction was he running in? A. He ran down the alley. 
Toward what street? A. 8th Street. 
. Did you go down the alley? A. I went down a ways. 
. Did yourun? A. Yes, I did. 
. And where was Mr. Worthy when you were running down the alley ? 
A. He was running too. 
Q. And you got out on the Street? A. Yes, I did. 
Q. And did you see the defendant out on that street? A. No, he 
got out of sight. 
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Q. And what direction did you go in then? 

Did you go anywhere? Did you and Mr. Worthy run along some 
place? A. We run down past, across Florida Avenue; that's where we 
ran. 

Q. I want you to tell the jury exactly where you went. 

Tell us what you did. Where did you run down? A. We went about 
half way down the alley. That's as far as we went. 

Q. And did there come a time when you met the police? A. Yes, 
we stopped and talked to them. 

Q. This man, this defendant that you saw run down the alley, did 


you notice anything unusual about him? A. He had some blood all over 


him. 

Q. And do you recall how he was dressed ? A. Not exactly. 

Q. Pardon me? A. Not exactly how he was dressed. 

Q. But you did see the blood on him? A. Yes, sir. 

MR. SMITH: That's all I have of the witness. 

CROSS EXAMINATION 
BY MR. KAY: 

Q. Mr. Jennings, where was the blood? A. All over his shirt. 

Q. Would you describe on your own shirt where the blood was ? 

Would you describe for the ladies and gentlemen of the jury and 
His Honor where on his shirt you saw the blood? A. That's all I know. 

Q. Pardon? A. That's all I know. 

THE COURT: Where on the shirt was the blood? 

THE WITNESS: It was on his shoulder, I think. 

BY MR. KAY: 

Q. Which shoulder? A. I don't know that. You see, he was in 
front of me just a little bit when I seen him. 

Q. Now, in answer to a question by Mr. Smith you said there was 
someone in the alley standing around. A. Well, they hang around the 
alley all the time. 

Q. And he was hanging in the alley at that particular time? A. I 
don't know who hangs around there. 


19 


Now, you were parking a car, you say? A. That's right. 


Were you inside the car? A. Yes, I was. 
. You weren't sitting on the car? A. No, sir. | 
You were inside it? A. Yes. 
. Now, when did you first see Mr. Worthy? A. I had just left -- 
IT had just left him. 
Q. Where had you left him? A. Down on the lot. He was walking 
up. 
Q. Walking where? A. Walking up to his garage. 
Q. And you were walking into the alley from the garage? A. That's 
right. : 
@. Now, did anyone go by you while you were walking towards the 
parking lot down the alley? A. Yes, they did. | 

Q. And what was this individual wearing that went by you ? Do 
you recall? A. I don't know exactly what kind of clothes he was wearing 
that day. | 

Q. Now, after this person went by you, what happened exactly after 
that? A. Well, the only thing we just tried to run and catch him and that's 

42 all I know. | 

Q. You say you were parking an automobile, is that correct? 
A. That's right. | 

Q. And you also say you were walking down the alley when Mr. 
Worthy was walking out of the alley towards his garage. 

Now, what were you doing exactly ? ? Were you walking down the 
alley towards the parking lot or were you in the car? ? A. Iwas walking 
up across the parking lot. 

Q. Now you were walking across the parking lot ‘ ? A. That's right. 

Q. When did you get intoa car? A. About five minutes before then. 

Q. Now, you had seen Mr. Worthy leave the alley? A. Yes, I did. 

Q. And did you see him from the automobile or were you walking 
in the alley ? | 

Where were you just exactly when Mr. Worthy left the alley to go 
to the garage? A. I was standing right on the edge of the alley then. 
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Q. So both you and Mr. Worthy were standing in the alley? A. No, 
he was walking up the alley. 

Q. In which direction? A. He was going towards V Street. 

43 Q. Now, would you describe after that exactly what happened ? 
A. That's all I know; I don't know what happened. 

Q. You say you don't know what happened ? A. No. 

Q. You didn't see anyone in the alley? A. Nobody but him running 
down the alley. 

Q. Well, how is it that your attention was brought -- A. Someone 
hollered at me. 

Q. Who hollered at you? A. Mr. Worthy. 

Q. Where was Mr. Worthy when he hollered at you? A. He was 
standing on the corner there. 

Q. Do you know approximately how long it was from the time he 
hollered at you from the time you left him ? A. Well, it was about two 
seconds. 

Q. About two seconds. 

Now, did you start chasing the individual who was running? A. Yes, 
I did. 

Q. Did anyone else in the alley start chasing? A. Me and Mr. 
Worthy. 

44 Q. What were the other people in the alley doing? A. Standing. 

Q. Do you know any of the names of the people who were standing 
in the alley? A. No, I don't. 

Q. And how far did you chase? A. I chased -- 

Q. I couldn't hear you, sir. Would you repeat that? A. I didn't 
cross no further than Florida Avenue. 

Q. You went as far as -- you ran into Florida Avenue? A. That's 
right. 

Q. Then what did you do? A. That's all, 

Q. Did you later speak to the police officers? A. Yes, we did. 

Q. And whereabouts did you speak to the police officers? A. In 
front of the liquor store. 
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Q. And where is the liquor store located? A. Right at 9th and 
Florida Avenue. | 
Q. Ninth and Florida? 
Did you give the police a description of the man you were chasing? 
A. Yes, we did. 
45 Q. And what description did you give the police? A. I ci give 
them no description. Mr. Worthy gave it to them. 


Q. Were you asked to describe the man you were chasing ? 2 ae Yes, 


Q. And did you describe him for them? A. Huh? 

Q. Did you describe the man you were chasing for the police? 
A. Mr. Worthy did; I didn't. 

Q. You didn't? 

And they didn't ask you to describe him? A. No. 

Q. Did you tell the police anything about the man you were: chasing, 
or you didn't speak to them at all? A. No. 

Q. You didn't speak to them? 

Now, Mr. Jennings, you know Mr. Wright here, don't you? A. Yes, 
I know him. 

Q. You've seen him many times in the area before, isn't that correct? 
A. Yes, sir. | 

46 Q. Do you recall having spoken to him on a number of occasions? 

A. Oh, yes. 

Q. And what did you know him as? A. Huh? 

Q. What did you know him as? 

What would you call him when you saw him? A. We call him 
"Wright." 

Q. Wright. 

MR. KAY: No further questions, Your Honor. 

THE COURT: Step down. 

(The witness left the stand.) 

MR. SMITH: Your Honor, may we approach the bench? I believe 
we have a stipulation. 
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(At the bench:) 

MR. SMITH: Mr. Kay and I are going to stipulate that Dr. Mousel, 
who is a resident in opthalmology -- I hope I pronounce that correctly -- 
at the Washington Hospital Center will testify, if called as a witness, about 
first two paragraphs. 

Would you like to look at that again, Mr. Kay? 

MR. KAY: Thank you. 

(Mr. Kay examined the stipulation.) 

THE COURT: Is this stipulation agreeable? 

MR. KAY: If Your Honor please, perhaps it would be just as wise 
to read the whole letter. 

MR. SMITH: The whole thing, be hap;y to. 

THE COURT: Very well, you may read the stipulation to the jury. 

(In Open Court:) 

THE COURT: Ladies and gentlemen of the jury, the attorneys 
have agreed in this case to a stipulation. The stipulation is as to the 


testimony that a certain doctor would give if he were called to the witness 


stand. This stipulation consequently is evidence in the case just as though 
the doctor took the stand and personally testified to these facts. 

‘you may read the stipulation, Mr. Smith. 

MR. SMITH: Thank you, Your Honor. 

This would be the testimony of Dr. Donald K. Mousel, a medical 
doctor and resident opthalmologist at the Washington Hospital Center. 
The stipulation is as follows, ladies and gentlemen: 

"Mr. Seth Clark came to the Emergency Room of the 

Washington Hospital Center the 15th of July at 8:50 p.m. where he 

was seen and treated for multiple lacerations about the face. I 

was called to see this patient because of an apparent injury to the 

right eye. Examination revealed an extensive laceration to the 
right eye, and following repair of the lacerations about the face the 
patient was admitted and taken to the operating room. 
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"Under general anesthesia the eye was further examined 
and found to have an extensive laceration nasal to the limbus, with 
loss of the intra-ocular contents, including uvea, vitreous, and 
retinal tissue. The eye was partially collapsed and filled with blood. 
Due to the extensive damage of the eye, it was felt to be impossible 
to repair this laceration. Consequently, the eye was removed in its 
entirety from the orbit. | 

"The post-operative course, concerning the suse was un- 
eventful and the patient was discharged on July 21st, 1961. He is 
undergoing follow-up visits for this eye condition at the clinic of the 
Washington Hospital Center. The vision of the uninvolved eye was 
found to be 20/50 +1." | 
May I call Sergeant Townsend, Your Honor ? 
Whereupon, 


JAMES E, TOWNSEND 
a witness, called for and on behalf of the Government, having been first 


duly sworn, was examined and testified as follows: 
49 DIRECT EXAMINATION 
BY MR. SMITH: | 

Q. For the record, Sergeant, would you state your full name, please ? 
A. James E. Townsend, Number 13 Precinct. 

Q. What is your occupation? A. Sergeant, Metropolitan Police 
Department. 

Q. And your duty assignment? A. Sergeant, Number 13. 

Q. And going back to the month of July, 1961, that is, last July, 
what was your duty assignment with the Metropolitan Police Department ? 
A. I was a Sergeant on duty working 8:00 a.m. to 4:00 p.m. : 

Q. And on or about July 19th, 1961, did you have occasion Es 

THE COURT: What date? : 

MR. SMITH: This is July 19th. 

BY MR. SMITH: 

Q. On July 19th, 1961, did you have occasion to see the defentant, 

Menard Wright? A. Yes, sir, I did. 
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Q. And where was that, Sergeant Townsend? A. It was in a pool- 

room on the corner of 9th and Florida Avenue. 
50 Q. Did you have occasion to do anything to Mr. Wright? A. At 

that time I placed him under arrest. 

Q. Did you then transport him to Number 13 Precinct? A. Yes, 
sir, I walked him across the street, directly across the street. 

MR. SMITH: That's all the questions I have of the witness, Your 
Honor. 

THE COURT: Do you have any questions, Mr. Kay ? 

MR. KAY: Will you indulge me a moment, Your Honor ? 

THE COURT: Certainly. 

CROSS EXAMINATION 
BY MR, KAY: 

Q. Sergeant, how was it that you went to the poolroom? A. I 

received information from a reliable source that the man who had knocked 


the man's eye out around the corner a couple of days before was in the 


poolroom. 
Q. Now, had you, prior to this, worked on the case, Sergeant? 


A. No, sir. 

Q. And you hadn't spoken to Mr. Worthy or Mr. Jennings? 
A. No, sir. 

MR. KAY: That's all. 

THE COURT: You may step down. 

* cd ** 

MR. KAY: * * * 

I would like to call Mr. Wright, if Your Honor please. 

Whereupon, 

MENARD WRIGHT 
the defendant, called as a witness in his own behalf, having been first 
53 duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 


BY MR. KAY: 
* * 
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Q. Now, on July the 15th, the day on which the incident you just 
heard testified to happened, did you go to work that day? A. s sir; 
I did. : 

Q. And what time did you get off work? A. I got off at 4: 00 o'clock, 
but it took me until about 4:20 to get into the District. 

Q. And where were you working at that time? A. In ai 

Q. Doing what sort of work? A. Construction, sir. 


Q. And how did you get into the District from Virginia? A. I was 


riding with my foreman. 

Q. Now, where were you dropped off in the District? A. was put 
off at 11th and O, the same place I was picked up; yes, sir. 

Q. And was it the normal practice for you to be let off at that place 
every day? A. Yes, sir. 

Q. Now, what time was it you were dropped off at 11th and O Street, 
Northwest? A. I would say about 4:20, 4:25, sir. 

Q. What did you do then? A. Well, I went home, cleaned i then 
I went to the pool hall. 2 

Q. Where is the pool hall located? A. It's located at 9th a Florida, 


Q. Do you recall what time that was? A. Well, that was, guess, 
about 6:00 or a little after when I got there. 

Q. Now, Mr. Wright, would you state what events happened after 
you went to the poolroom? A. Yes, sir. 

Q. For a short period after that? A. All right. Well, I was sitting 
in the poolroom. There was one fellow there. I wish I could recall his 

55 name. Anyway he wanted me to shoot him a game of pool, put I 

wouldn't because I figured he was too good. While he was trying to get 
the pool game with me, I noticed the ambulance, at least it was a siren 
had passed the poolroom. Usually the siren is on its way to the hospital; 
it will be coming from 14th Street on towards 7th into the hospital, but 
this one was coming from down towards 9th and T. I easily noticed the 
thing because both doors were open because it was in the summer time, 
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both doors to the poolroom, and I didn't pay too much attention to it, but 
anyway the fellow who was trying to get the game, he went, finally went to 
the door. He looked up 9th Street to the WUST. He said, "Well, there's 
been an accident out here." So he goes to the accident, aml which I should 
have myself, and yet I stayed there, so when he came back I asked him, 
‘Well, who was it?" He said, "I don't know, but an old man down here." 
The first thing I thought about was a drunk, because there are probably a 
few drunks out on that lot. Finally a guy by the name of Benny was man 
enough to come and speak the truth today as far as the case is concerned, 
because he came there talking to him. Yes, he went to the scene of the 
crime and when he came back I asked him; I said, "Who was it Danny" -- 
I mean "Benny?" He said, "It was old man Clark." I said, "Old man 

56 Clark?" He said, "Yes." I said, ‘You mean Danny's father ?" He 
said, "Yes." I said, "Man, who would want to hit Danny's father?" after 
he told me, you know, someone had struck him. 

Q. Had you known Danny's father? A. I knew him pretty well 

through Danny's son. 


Q. Had you spoken to him on prior occasions ? A. Yes, sir, every 


time I see him, I usually speak to him, but he usually don't say more than 
that. I usually speak to him as far as respect is concerned through Danny. 

Q. Go ahead, what happened then? A. And so, to get back to -- 

Q. You were saying -- A. Benny, right -- so I was talking to 
Benny. He told me who it was, sol said to Benny -- Benny said, "Let's 
try to find Danny," because Danny works right there on Florida Avenue, 
and it's right between 8th and 9th on Florida Avenue. Forgetting the 
time -- of course I worked that day -- he and I started over there. 

Q. And how did you go? How did you go there? A. Well, it was 
right there on the corner, the poolroom. So we walked back towards the 
alley and we looked back across the place, and the place was closed. I 
said to him, ‘Man, the place is closed," just like that. I say, ''I have no 
way of getting in touch with him because I don't know his address or 

telephone." And so I says, Well, maybe they will find out somehow." 
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So I goes back to the poolroom. I don't go no place; I stays right there. 


Finally one of my friends come up from down the street and we walked 
around the block, you know, walked around and I ends up at 908 T Street, 
a friend who was standing on the porch. 
Q. Do you know what time this was, Mr. Wright? A. Not exactly 
sir. It might have been 7:00 or after 7:00, something like that. 
Q. Had the ambulance left as far as you know? A. The ambulance 
had gone at this time, you know, when I left. It was gone before I left, 
and so I guess approximately, oh, in a few days I saw Danny. : 
Q. Now, did you go to the poolroom -- when was the next time you 
went to the poolroom? A. I went to the poolroom a few days later, I 
guess, about -- you will have to excuse me, sir, but I forget the date that 
he said that that was supposed to have occurred. I am trying to remember 
the time, you know, when this incident was supposed to have occurred. 
I'm trying to judge how long it was before, you know, I was back there, 
and I guess it was three, maybe four days, or maybe more than that, but 
anyway -- ) 
* * * x * 
58 Q. When you went back to the poolroom, did you meet Panty Clark? 
A. I did, sir. | 
Q. And did you have a conversation with him at that time 2 As I 
did, sir. 
Q. And what did you say to him at that time? A. I asked him how 
was his father. First I asked him was it true that his father got | hurt. 
So he told me yes, so I told him I was sorry to hear it, and asked him 
how he was getting along. He said he was doing fine. I told him was glad 
to hear that. 
Q. Now, did he tell you at that time whether or not he was: going to 
visit the father? A. No, sir, it was the next time, I believe, sir. 
Q. So there came a time after that that you saw his son again, 
Mr. Clark's son? A. Yes, sir. : 
Q. And how long after the first meeting was it? A. I guess it 
was approximately five, maybe six days, I guess. 
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59 Q. And did you have a conversation with him again? A. Yes, sir; 
I did. 

Q. And did you make arrangements or ask him -- what did you ask 
him at that time? A. It was the same routine. I asked him how was his 
father. He said he was getting along fine. Then he told me -- and so I 
asked him too, "Well, do you have any idea who did it?" He said, "Yes, 
we know who did it.” I said, "Well, Danny, I'm glad to hear tha " Then 
he said, "Well, I'm going to the hospital this evening," not knowing what 
hospital he was in or how he was going. So I asked him, “How are you 
going?" He said, "I'm going to pick up a car and drive over." I said, 
"Danny, I would like to go with you. I would like to see Mr. Clark." He 
said, "OK, right." Sol say,"I tell you what, I will be waiting for you 
right at this poolroom." He said, "OK." I was there approximately five 
minutes after Danny was gone before the sergeant arrested me. 

Q. Now, did you have a conversation with the Sergeant, with 
Detective Gary after you were arrested? A. Yes, sir, we talked; yes, 
sir. 

Q. And did there come a time that evening when you went to the 
Washington Hospital Center ? A. Yes, sir. 


Q. And who did you go there with? A. I went over there with 


two detectives from the 13th Precinct. 

Q. And do you know why you went over there? A. Yes, sir; he 
told me that I had been accused of hitting Clark. First I didn't know what 
he was talking about until I went pack, thinking back to the incident of 
that day, and so I begged him -- I begged him -- 

THE COURT: Justa minute. You have answered the question. 

Ask your next question. 

BY MR. KAY: 

Q. Now, did you ask the detective to take you to the hospital? 
A. Yes, sir; I did. 

Q. And what did he do or say at that time? A. I was told that it 
wasn't usually the routine to take a person to the hospital, but I guess it 
was, and so I begged him to take me over there to see Mr. Clark and tell 
him I wasn't the man he was looking for. 
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Q. Now, you went to the hospital with him? A. Yes, sir. 

Q. And you were taken in to see Mr. Clark? A. Yes, sir. | 

Q. And it was there that Mr. Clark identified you, is that right? 

A. Yes, sir. : 

Q. Now, let me ask you, Mr. Wright, on July 15th in the evening 
hours around 6:00 or 7:00 o'clock, did you attack Mr. Clark? A. No, sir; 
I didn't. : 

Q. Did you hit Mr. Clark in any way? A. No, sir. 

Q. Or steal any money from him? A. No, sir. 

Q. Do you recall what you were wearing that evening, sir? A. Yes, 
sir; I do. 

Q. And what were you wearing? A. Come to think of it, I had on 
gray khakis, a black shirt -- silk rather -- I had on a black dark hat and 
my shoes was tan, but they had the crepe sole on them. 

Q. Now, were they the clothes you had gone to work in? A. Sir? 

Q. Were they the clothes you had gone to work with? A. No, Ihad 
gone home first. 

Q. You had changed your clothes? A. Yes, sir. 

* * * a 
CROSS EXAMINATION 


BY MR. SMITH: 
* * * * * 


Q. Yes. You said the foreman, I think, brought you home from 
the job? A. That's right it was Smitty; Smitty. 
Smitty? A. Right. 
. Is Smitty the man who hired you? A. Right. 
. Is Smitty a friend of yours? A. Not necessarily, no. 


Do you know where to reach him? A. That's right. 
You can find him when you want him? A. Yes, sir. 


. Is he here today? A. No, he's not back there. 
* * * * 


Washington, D.C. 
Friday, January 5, 1962 


* * * * * 
THE COURT: The defendant may return to the witness stand. 
Whereupon, 
MENARD WRIGHT 
the witness on the stand at adjournment, resumed the witness stand, was 
examined and testified further as follows: 

THE COURT: Your last question to the witness at the period of our 
adjournment yesterday was whether "Benny had gone to the front door", 
relating to the period when the sirens were heard. 

Go ahead. 

CROSS EXAMINATION (continued) 
BY MR. SMITH: 

Q. Mr. Defendant, did your friend Benny go to the front door of the 
poolroom when you heard the sirens go off? A. Yes, he did. 

Q. Who else went to the front of the poolroom with you and Benny ? 
A. Well, I didn't go to the front with Benny. 

Q. There came a time when you were at the front and Benny was 
at the front; is that right? A. No. Benny went to the scene of the crime. 

Q. Well, now, at the beginning, he went to the front door, didn't he ? 

THE COURT: The witness said he did. 

BY MR. SMITH: 

Q. Then there came a time that Benny went up to the corner of 
9th and V? A. He went to the scene of the crime, whatever it was. 

Q. Did you see him leave the poolroom? A. I did. 

74 Q. This was about 7:00 o'clock? A. I would say somewhere around 
that, yes. 

Q. Now, after Benny left, what did you do ? A. I stayed in the pool- 


room. 


Q. Who was in the poolroom with you? A. Well, Mr. Lee was there 
for one. I know he was in the house. And the other two or three fellows 
which two were sitting in the front table there, I knew them but I don't 
know them by name; but I do know Mr. Lee. 
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Q. Did there come a time when Benny came back to the poolroom? 
A. Yes, sir, he did. 

Q. Did you talk to Benny when he came back to the poolroom? 

A. I did. 

Q. And it was at this time that Benny told you what happened up at 
the corner of 9th and V; is that right? <A. Right. 

Q. How long did you remain in the poolroom that evening? | A. I 
would say -- when I talked to Benny and then he told me there was -- 

THE COURT: No. Just answer the question. How long did you re- 
main in the poolroom? 

THE WITNESS: I guess until about 9:30. 

BY MR, SMITH: 

Q. And was Benny there with you until 9:30, that is, in the poolroom? 
A. No. 

Q. What time did Benny leave? A. Well, Benny and I left out of 
the poolroom together, not long after he came back from the scene of the 
crime. 

Q. Then you left the poolroom around 7:30? A. That's when he 
returned back. 

Q. Where did you go at 7:30 when you left the poolroom? ‘A. We 
walked down to the alley between 9th and V and 8th -- I mean Florida, 
and looked across the street. 

Q. And Benny went with you? A. Benny was with me, yes. 

Q. Have you ever been in Benny's house? A. In his house? 

Q. Yes. Do you know where he lives? A. No, I don't. 


Q. He is at the poolroom quite frequently, isn't he? A. Yes, sir. 


I have seen him. 
* * * * * 
Q. Now, Mr. Wright, you are the same Menard Wright who in the 
District of Columbia, in the Municipal Court for the District of Columbia 
on June 24, 1960 was convicted of the crime of simple assault? A. That 


is true. 
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RECROSS EXAMINATION 
BY MR. SMITH: 

Q. You recall being arrested by Sergeant Townsend, don't you? 
A. Yes, sir. 

MR. SMITH: Sergeant Townsend, will you stand? 

(Individual complied.) 

BY MR. SMITH: 

Q. Is that the officer? A. Yes. 

Q. You were arrested in the poolroom, weren't you? A. Yes. 

Q. When Sergeant Townsend arrested you, he told you why you were 
under arrest, didn't he? A. No, sir, he didn't. 

Q. Did there come a time when you were with Sergeant Townsend 
that you knew why you were under arrest? A. He gave me an idea of 
the reason why I was locked up. 

Q. What did he say that gave you that idea? Tell us what he said. 
A. He told me that the detective wanted to talk to me down at Number 13, 

79 and so I was taken to Number 13. He said that the detective was out 
at that time and that I would have to wait. Sol waited upstairs there in 
the detective’s room for some time, and then he brought me downstairs 
and so he locked me up, and soI said to him, "Sir, why is it you are lock- 
ing me up? You told me people wanted to talk to me.” 

He said, "Well, they are not here now, so I will put you back here.” 

Q. And so at this time -- 

THE COURT: Just a minute. I don't see the materiality of this 
testimony. 

BY MR, SMITH: 

Q. The question is didn't he tell you that he was arresting you for 
the attack on Mr. Seth Clark in which Mr. Clark lost his eye? A. No, 
he didn't. 

a * * * * 

80 Q. Sergeant Gary took you to the hospital, did he not? A. That is 

correct. 
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Q. Sergeant.Gary told you why you were under arrest, didn't he? 
A. Yes, sir. I think that is right. 

Q. In fact, he took you to the hospital so that the complainant, Mr. 
Clark, could look at you, didn't he? A. Yes, that is right. 

Q. Isn't it a fact, Mr. Defendant, that you never told Sergeant Gary 
about the fact that you were in the poolroom with Mr. Lee at the time 
that Mr. Clark was attacked? A. I am pretty sure that I told Mr. Gary 
or whatever his name is that Mr. Lee was in the poolroom at that time 
because he was. | 

Q. Did you tell him that you were with Benny and that Benny had 
run up to the scene? A. At the time I was arrested, sir? 

Q. At any time after you were arrested, did you ever tell either of 
the police officers, Sergeant Gary or Sergeant Townsend, that at the time 
Mr. Clark was attacked you were in the poolroom with Mr. Lee and with 

Benny? A. I told them I was in the poolroom with Mr. Lee, but 
Benny was not there. | 

Q. Did you tell them that Benny had run out of the Boot up to 
the corner, up to the scene of the attack? A. I did, 

* * * * 
MR. KAY: If Your Honor please, I call Mr. Lee. 
Whereupon, 
WILLIAM HOWARD LEE 
called as a witness on behalf of the defendant, having been first duly sworn, 
took the witness stand, was examined and testified as follows: i 
DIRECT EXAMINATION 
BY MR, KAY: 


Q. Mr. Lee, would you state your full name, please, sir? 

A. William Howard Lee. | 

Q. And your address, Mr. Lee? A. 2012 9th Street, Northwest. 

Q. Are you employed, Mr. Lee? A. Well, at the present time I 
am working, well, you might say part-time in a way. : 


Q. Where are you working, Mr. Lee? A. At the Uptown poolroom, 
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Q. How long have you been so employed on a part-time basis? 
A. I beg your pardon, sir. 


Q. How long have you been employed there? A. Well, I have been 


working off and on there for the last 7 or 8 years, sir. 

Q. Now, do you recall having worked there on the evening hours of 
July 15, last year? A. I do. 

Q. At approximately around 7:00 o'clock, between 6 and 7 o'clock, 
do you recall hearing any ambulance sirens? A. I do, sir. 

Q. Do you recall that Mr. Clark was injured at that time? A. Some- 

one come in and said that he had been injured. 

Q. Now, do you recall who it was who came in? A. No, sir, Ido 
not. It was several fellows came in. 

Q. Do you recall how many people were in the poolroom at that time, 
Mr. Lee? A. Well, being on Friday and Saturday is our busiest nights, 
sir, and the poolroom was kind of crowded. 

* * * * * 

Q. Mr. Lee, do you know a man by the name of Benny who hangs 
around your pool hall? A. Benny, no, sir; I don't recall the name. 

Q. You said it was a busy night. Do you recall approximately how 
many people were in the pool room? A. Oh, I would say 25 or 30. 

Q. Now, do you recall any particular one person who was in the 
poolroom? 

Can you mention any names of the people who you remember see- 
ing in the poolroom? A. No, sir, I couldn't outside of my helper, be- 
cause we were busy. you know, racking balls and making change, and 
things of that kind. We just don't know people particularly. 

Q. Now, do you know the defendant Menard Wright seated here? 

A. Yes, I know him. 

Q. Do you recall whether or not you saw him in the poolroom that 

night, sir? A. I couldn't say that I saw him, sir. 


I don't recall having seen him. 
* * * 
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ROBERT V. GARY 
called as a witness on rebuttal by the Government, having been first duly 
sworn, took the witness stand, was examined and testified as follows: 
DIRECT EXAMINATION | 


BY MR, SMITH: | 
Q. For the record, Sergeant, will you state your name, please? 


A. Detective Sergeant Robert V. Gary. 

Q. And your occupation? A. Metropolitan Police Officer, assigned 

to Number 13 Precinct. 
* * * * * 

Q. Sergeant Gary, I want to direct your attention to on or about the 
19th of July, that is last July 19th, and I want to ask you if you had occa- 
sion to see the defendant Menard Wright? A. I did. 

Q. Was this after he had been placed under arrest? A. iS sir. 

* * * * * 

Q. ** * Did you advise the defendant Wright of the nature of the 
charge that he was arrestedfor? A. Yes,I did. 3 

Q. And that this was the assault on Mr. Clark? A. Yes, sir. 

Q. When you took him to the hospital, did you tell him why you were 

taking him down there? A. I did. : 

Q. What was the reason you took him to the hospital? A. For the 
purpose of identification. | 

Q. Now, at any time -- 

You actually rode with him, you took him in a police cruiser, did 
you? A. Yes. 

Q. You were inthe car? A. Yes. 

Q. In the conversations you had with him, did he ever tell you that 
on the night that this alleged crime took place he was ina poolroom on 
9th Street? A. No, he did not. | 

Q. Did he ever tell you about an individual named Benny?’ A. No, 
he did not. i 

Q. Or the hearing of the sirens? A. No, sir. 

Q. Or that after the sirens, after he heard the sirens in the street 
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that he and a group of people rushed to the front of the poolroom? A. He 
did not. 
* * * 
THE COURT: Mr. Kay. 
CROSS EXAMINATION 
BY MR. KAY: 

Q. Sergeant Gary, did you at any time when you were speaking with 
Mr. Wright, ask him where he was that evening, sir? 

Do you recall? A. No, I did not. 

Q. Now, Sergeant, when you went to the hospital to take Mr. Wright 
to see Mr. Clark, how many people were in the room, in Mr. Clark's room 
or whatever he was in the hospital? A. Mr. Clark and I believe there 
was another patient. 

Mr. Clark was sitting up in a chair. When we went in Mr. Clark 
was sitting up in a chair and there was another patient, I believe, Iam not 
positive of that, but I think it was a two-patient room. 

* * * * * 

THE COURT: Do you have any further testimony, Mr. Smith? 

MR. SMITH: Your Honor, the Government rests. 

THE COURT: Mr. Kay. 

MR. KAY: May we approach the Bench, Your Honor? 

THE COURT: You may. 

(At the Bench:) 

MR. KAY: If Your Honor please, for the record, I wish to make 
another motion for a judgment of acquittal. I have no further testimony. 

THE COURT: The Court will deny the motion. 

* * * * 
CHARGE TO THE JURY 

THE COURT: Ladies and gentlemen of the jury, at this time it is 

my responsibility to instruct you as to the law that will govern you in 


reaching your verdict in this case and it is, of course, your responsibility 
to accept the law as it is outlined to you by the Court. 
Remember when you are discussing this case in the jury room that 
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the closing arguments of the attorneys do not constitute evidence. Mr. 
Smith and Mr. Kay have argued to you about the evidence in the case. 
They have made reference to the evidence as it exists by their recollec- 
tion, but the recollection of the attorneys is not binding upon you. It is 
your recollection and your recollection alone which must govern you in 
reaching your verdict in the case. 


As is customary, when you retire to the jury room, you will take 
with you a copy of the indictment which has been returned by the Grand 
Jury in this case. Remember that this indictment is not evidence of any 


type whatsoever. The indictment is not proof of any fact. The sole pur- 

pose of this official looking document is to advise this defendant 
and his attorney of the charges which have been preferred against him, 
the charges which he must answer when he comes in open court. The in- 
dictment, then, is not evidence against the defendant. 

This indictment is drawn in three counts. That means there are 
three separate and distinct charges against this defendant. 

The first count of the indictment charges the crime of assault with 
a dangerous weapon. In this phraseology, the Grand Jury charges this de- 
fendant with having on or about July 15, 1961, within the District of Colum- 
bia, having made an assault on Seth W. Clark with a dangerous weapon, 
that is, a hard, blunt instrument, a more particular description of which 
is unknown to the Grand Jury. 

The first count of the indictment, then, is assault with a dangerous 
weapon. What is an assault? An assault is defined in the law as an offer 
or attempt with undue force to do violence to another, coupled with a pres- 
ent ability to carry it into execution. 

I think the simplest illustration that I can give you of an assault is 
to pick up this heavy volume of the District of Columbia Code, draw back 
my arm as though I were about to throw it at our Courtroom Clerk. By 

that threatening gesture, I commit an assault. An assault is an of- 
fer to do bodily harm to another, coupled with the present ability to carry 
it into execution. 3 

The law in the District of Columbia recognizes various degrees of 
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assault and one of those degrees is defined in the District of Columbia 
Code as being an assault with a dangerous weapon. 

What is a dangerous weapon? 

A dangerous weapon is any weapon dangerous to life as it is actually 

~used, that is, one that is liable to produce death or do great bodily harm 

or which:is dangerous to life itself. When an instrumentality is adapted 
to accomplishment of an assault and is capable of inflicting serious in- 
jury and is applied to use against another in furtherance of an assault, the 
instrument is when so employed a dangerous weapon. 

The best evidence of the dangerous character of a weapon and what 
it is capable of doing is the injury actually inflicted by it. It is conceiv- 
able that I can take this pencil or this pen or even a paperclip and use it 
in such a way that I could jeopardize a person's life. 

124 Certainly this pencil or one of these pens, if used in an assault as 
a knife would be used, makes the pen or a pencil a dangerous weapon if 
it inflicts a serious wound. Consequently, in determining whether the evi- 
dence in this case establishes an assault with a dangerous weapon, you 
have the responsibility of determining whether a dangerous weapon was 
used and one of the tests that you may apply is the nature of the injury 
inflicted upon the complaining witness Seth W. Clark. 

The second count of this indictment charges the crime of Mayhem, 
M-A-Y-H-E-M. It is a word that you probably do not frequently encounter. 
It has about the same significance as a much more commonly used word 
‘maime" when we speak of maiming a person. Actually, the words "maime" 
and "mayhem" have the same route. They have substantially the same 
meaning and I will define that term to you more precisely in just a mo- 
ment. 

The second count of this indictment charges this defendant with the 
crime of mayhem. It specifically charges that on or about July 15, 1961, 
within the District of Columbia, Menard Wright wilfully and maliciously 
maimed and disfigured Seth W. Clark by striking him in the right eye with 
a hard, blunt instrument, a more particular description of which is un- 

known to the Grand Jury, inflicting injuries which caused permanent 
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destruction of the right eye of the said Seth W. Clark. This is the charge 
of mayhem. | 

The District of Columbia Code makes mayhem a criminal offense. 
The Code, however, does not specifically define the crime of mayhem, and, 
consequently, we must go back to our common law roots which means the 
common law as it existed in Maryland prior to the establishment of the 


District of Columbia, and prior to that time, to the common law of Eng- 


land. What was mayhem at common law? 

At common law, the unlawful and violent depriving of another of the 
use of such of his members as may render him less able in fighting, either 
to defend himself or to annoy his adversary was mayhem. In other words, 
mayhem consisted in depriving another of the use of any part of his body 
which was essential to his defending himself against an enemy or annoy- 
ing his adversary. 

However, the development of civilization and the recognition of 
the rights of individuals resulted in a much broader interpretation of the 
word "mayhem" so that today mayhem consists of the unlawful or mali- 
cious depriving of a human being of a member of his body, that is, an act 
which disables, disfigures or renders any part of a person's body useless 

or otherwise deprives him of any of the members of his body. The 
defendant, then, is charged in the second count with the crime of mayhem. 

The third part of this indictment charges this defendant with the 
crime of robbery. Specifically the indictment says that on or about July 
15, 1961, within the District of Columbia, Menard Wright by force and 
violence and against resistance and by sudden and stealthy seizure and 
snatching and by putting in fear, stole and took from the person and from 
the immediate actual possession of Seth W. Clark, property of Seth W. 
Clark, of the value of about $10.50, consisting of the following: one 
wristwatch of the value of $7.00, $3.00 in money and one cigarette light- 
er of the value of 50¢. 

This third count of the indictment is drawn under that section of 


the District of Columbia Penal Code which defines robbery as follows: 
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"Whoever, by force or violence whether against resistance 
or by sudden or stealthy seizure, or by snatching, or by putting in 
fear shall take from the person or immediate actual possession of 
another, anything of value is guilty of robbery." 

You will observe, then, that the statute is so drawn as to provide 
a definition of the crime of robbery which may occur under a series of 

alternative situations. There must be force or violence but the 
crime may be committed if it is against resistance, or if it is by sudden 
or stealthy seizure or snatching as in the so-called pocket-book snatch- 
ing cases, or by putting in fear, which means for practical purposes the 
use of a weapon or a gun or something of that kind, and the taking from 
the person or immediate actual possession of another anything of value. 

So that the crime may be committed in alternative ways. That is 
why the third count of the indictment uses the phraseology "by force and 
violence and against resistance and by sudden and stealthy seizure" and 
so on. The indictment embraces all of the several means by which the 
crime of robbery may be committed in the District of Columbia. 

Now, then, we have observed that this defendant is charged with 
three separate offenses: Assault with a dangerous weapon, mayhem and 
robbery. Logically, at this point, you may say to yourself, ''But why is 
this man charged with the commission of three crimes when, according 
to the evidence offered, there was but a single transaction? There was, 
according to the Government's claims in the case, there was but a single 
affront to the complaining witness and the assailant fled." 

The reason there are three separate charges in this indictment is 
that it is customary under our practice in criminal cases and permitted 
by rulings of the Supreme Court, to charge a defendant with a violation 
of each statute which is involved in a particular transaction regardless 
of the fact that there is only one transaction. 

Consequently, if in doing one act, I violate two or three different 


laws, it is entirely proper for the Government in an indictment to charge 
me with violation of each of those three laws, even though but a single 
transaction is involved. That is the reason in this case in these 
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circumstances, there are three counts in the indictment because the 
Government contends the conduct of the defendant violated three differ- 
ent statutes which I have defined to you and, consequently, they charge 
him with three separate offenses. 

As I am sure you have been informed earlier this week by jier 
judges in criminal cases, the law is in the District of Columbia and 
throughout the United States that each defendant in a criminal case is 
presumed to be innocent. As Mr. Kay said to you in his closing argument, 

this means in actuality that the defendant is not required to prove 
his innocence, | 

The burden of proof in criminal proceedings is entirely upon the 
Government. The Government must prove the defendant guilty beyond a 
reasonable doubt. The defendant is not required to prove his innocence. 

This means, then, that the Government has the burden of proving to 
your satisfaction beyond a reasonable doubt that this defendant committed 
each of the elements of the several offenses with which he is charged in 


this indictment. Unless the Government maintains this burden of proof, | 
it is your responsibility to find the defendant not guilty. 
The matter of reasonable doubt, however, requires some further 


definition: The burden of proof is upon the Government to prove ‘the de- 
fendant guilty beyond a reasonable doubt but not beyond all doubt whatso- 
ever. In other words, the Government must prove the defendant guilty to 
a moral certainty but not to an absolute or mathematical certainty. As, 
Iam sure, its name suggests to you, a reasonable doubt is a doubt which 
is predicated upon reason. It is a doubt for which you can give a reason 
to yourselves. 

In the final analysis, however, proof beyond a reasonable doubt 
means simply this: If after a fair and impartial comparison and consid- 
eration of all of the evidence in the case, the evidence offered by the Gov- 
ernment, the evidence offered by the defendant, you can truthfully say to 
yourselves that you are not convinced of the defendant's guilt, then you 
have a reasonable doubt and your verdict should be not guilty. If, how- 
ever, after you make this fair and impartial comparison and consideration 
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of all of the evidence in the case, you can truthfully say to yourself that 

you have an abiding conviction of the defendant's guilt, such a conviction 
as you would be willing to act upon in any weighty and important matters 
in the course of your own daily lives, then you have no reasonable doubt 
and your verdict should be guilty. 

In determining whether the Government has established the charges 
against this defendant, you must consider and weigh very carefully the 
testimony of all of the witnesses, who have appeared before you. This 
means the witnesses for the Government and the witnesses for the de- 
fendant, and the defendant himself. 

You are the sole judges of the credibility of these witnesses. This 
means very bluntly that you must determine which of the witnesses you 

are going to believe and to what extent you are going to believe them. 

In determining how much credence, how much credibility, how much 
weight you will give to the testimony of each witness on the witness stand, 
you should take into consideration the demeanor of the witness on the stand, 
his manner of testifying, whether the witness displayed any favor or preju- 
dice towards the Government or towards the defendant, whether the witness 
impresses you as having an accurate recollection of the facts about which 
he is testifying and, of ‘course, whether the witness has any interest in the 
outcome of the case. 

Another very general element in determining the credibility of the 
witnesses, of each witness, is a rather intangible factor, that is, the ques- 


tion of whether each witness impresses you as being a truth-telling indi- 


vidual. I don't think any of us go through a week's normal activity where 
we don't have some contact with our fellow human beings that require us 
to appraise statements or representations made to us and to determine 
whether the speaker is telling the truth or is telling a falsehood. As a 
result, each of us develops certain criteria, certain standards which we 
apply to the conduct of the people with whom we are in daily contact 
and we apply our own ‘little standards to determine whether they are or 
are not telling us the truth. You have the right in the jury room to apply 
any test to the credibility of these witnesses that you in the course of your 


43 


daily lives have found practical and effective from your viewpoint. 

If you believe that any witness wilfully testified falsely as to any 
material fact concerning which the witness could not possibly be mis- 
taken, you are at liberty, if you deem it desirable to do so, to disregard 
the entire testimony of that witness or any part of the testimony of that 
witness. 

With reference to the testimony of this defendant as a witness in 
the case, I must point out to you that while the law makes this defendant 
a competent witness in his own behalf, you nevertheless have the right 
to take into consideration his situation, all of the circumstances which 
surround him, his interest in the result of the verdict and you should give 
to his testimony such weight as you believe it is fairly entitled to receive. 

In the course of the cross-examination of the defendant on the wit- 
ness stand, he admitted that on June 24, 1960 he had been convicted of the 
crime of simple assault. What does this mean? What significance does 
it have in this case? 

The District of Columbia Code provides that no person shall be in- 
competent to testify in either civil or criminal proceedings by reason of 
his having been convicted of a crime, but such facts may be given in evi- 
dence to affect his credit as a witness. | 

Why does the District of Columbia Code have such a eroriion? 

It has such a provision because at the common law of England, 
which I have heretofore referred to as the fountainhead or source of our 
law, it was a rule that once a person was convicted of a crime, he could 
never thereafter be a witness in any case civil or criminal. Obviously, 
the rigor of such a rule deprived many litigants, many defendants of testi- 
mony that was important and often vital to their cases and, consequently, 
some 60 or 70 years ago, there was enacted in one of our sini of the 
United States a statute similar to the one which I have just read to you 
which says, in effect, that a person can testify if he has a prior record, 
but the fact of his prior record may be brought out in order to affect his 

credibility as a witness. 


The fairness of this statute was so obvious that almost immediately, 
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just within a period of a very few years, all of the states with one possible 
exception adopted a similar rule as did the District of Columbia. 

This means, then, that the fact that the defendant has admitted a 
conviction for the crime of simple assault, is no evidence whatsoever that 
he committed the offenses charged in the present indictment. You may 
consider this record of the defendant only insofar as it affects his credi- 
bility as a witness in the present case. 

There has been some testimony in this case on the part of one or 
two witnesses and, of course, my recollection of any evidentiary facts is 
not binding upon you, concerning the plight of the assailant of Mr. Clark. 

There is a rule of law that says that flight may be considered as 
evidence of guilt. 

The Government, consequently, has offered testimony to you, ladies 
and gentlemen, alleging that this defendant fled from the scene of the crime. 
The defendant, of course, denies this and denies that he was seen at the 
scene of the crime. The significance of this evidence, however, is that if 

a person flees from the scene of a crime for the purpose of avoid- 
ing arrest, or apprehension or prosecution, it creates a presumption of 
guilt. 

This principal of law, however, is one that must be applied with 
some caution. I instruct you as a matter of law that flight means not mere- 
ly a leaving of the scene of a crime; it means a leaving or concealment un- 
der a consciousness of guilt for the purpose of evading arrest. 

If you find in your deliberations that the defendant did flee and that 
his conduct was induced by fear of arrest, then this action constitutes a 


flight from justice and you may consider it as a circumstance indicating 
guilt. If, on the other hand, you find that this defendant, of course, was 
not at the scene of this crime, this evidence alleging flight has no validity 


whatsoever and it creates no presumption of guilt if you find that it was 
not this defendant who fled from the scene of the crime. 

This brings us to the other element in the defendant's defense of 
this case and that is, fundamentally, the defense of alibi. 

In this case, the alibi defense of the defendant is that he was not at 
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the point where the crime charged occurred. Obviously, if you 


weren't at the scene of a crime, there is no other defense you can offer 
but the defense of alibi and, consequently, this is a legitimate and proper 
defense in a particular case. 

This defense, however, is one that should be considered by you with 
care and in this case, you should give to the testimony produced by the de- 
fendant as to his whereabouts such weight and such consideration as you 
believe it is clearly entitled to receive in the light of all of the evidence 
in the case. | 

You are the judges of the facts in this case. 

I caution you not to let your judgment, your reason or your intelli- 
gence to be swayed by prejudice, by bias, by ill will or by sympathy. 

There is not doubt but that the complaining witness, Mr. Seth W. 
Clark, has suffered a most atrocious assault and that he has suffered a 
serious loss of his eye, but these factors should not affect you emotion- 
ally. You should be completely objective, completely detached. You should 
consider all of the evidence in the case without prejudice or without any 
sympathy and render a verdict in accordance with the very solemn oath 

you took that you would well and truly try this case and a true ver- 
dict render upon the evidence and in accordance with the Court's! instruc- 
tions to you upon the law. 

Your verdict must be a unanimous one. In other words, all 12 of 
you must concur in your verdict. 

There are three counts in the indictment. You must return a 
separate verdict upon each of the three counts. Your verdicts do not have 
to be consistent. You can return a verdict on the first count of either 
guilty or not guilty. Without reference to what your verdict is on the first 
count, on the second count your verdict may be guilty or not guilty; and, 
upon the third count, without reference to what your verdict is on the first 
two counts, your verdict may be either guilty or not guilty. I repeat, your 
verdict must be a unanimous one. 

Will counsel come to the Bench? 
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(At the Bench:) 

THE COURT: Does the Government request any further charge? 

MR. SMITH: No, Your Honor, Iam satisfied. 

THE COURT: Do you have any objection to the charge as given? 

MR. SMITH: No objections. 

THE COURT: Do you have any request for further charges, Mr. 
Kay? 

MR. KAY: I would request Your Honor perhaps to clarify to them 
that they have to find the defendant guilty beyond a reasonable doubt on 
each and every element on each separate count. 

THE COURT: The Court said specifically in defining "reasonable 
doubt" that unless the Government proves beyond a reasonable doubt that 
the defendant committed each and every element of the offenses charged. 

MR. KAY: I must have missed that, Your Honor. 

THE COURT: Do you request any further charge? 

MR. KAY: No, Your Honor. 

THE COURT: Do you have any objection to the charge as given? 

MR. KAY: No, Your Honor. 


* * 


[Filed Feb. 16, 1962] 
JUDGMENT AND COMMITMENT 


On this 16th day of February, 1962 came the attorney for the gov- 
ernment and the defendant appeared in person and by counsel, aot Kay, 


Esquire. 

IT IS ADJUDGED that the defendant has been convicted upon his plea 
of not guilty and a verdict of guilty of the offense of Violation Section 502, 
Title 22, D.C. Code, Violation Section 506, Title 22, D.C. Code as charged 
on counts 1 and 2 and the court having asked the defendant whether he has 
anything to say why judgment should not be pronounced, and no sufficient 
cause to the contrary being shown or appearing to the Court, | 

IT IS ADJUDGED that the defendant is guilty as charged ca con- 
victed. 

IT IS ADJUDGED that the defendant is hereby committed to the cus- 
tody of the Attorney General or his authorized representative for im- 
prisonment for a period of Two and One-Half (2-1/2) years to Nine (9) 
years on count 1; Two and One-Half (2-1/2) years to Nine (9) years on 
count 2; said sentence on count 2 to run concurrently with the sentence 
imposed on count 1. 

IT IS ORDERED that the Clerk deliver a certified copy of this judg- 
ment and commitment to the United States Marshal or other qualified offi- 
cer and that the copy serve as the commitment of the defendant. 


/s/ Edward A. Tamm 
United States District Judge. 


